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COMMONS & RIGHTS OF WAY COMMITTEE 
11 DECEMBER 2018 
 
 
AGENDA ITEM:  

 
 

APPLICATION FOR A MODIFICATION ORDER TO ADD A 
LENGTH OF PUBLIC BRIDLEWAY - PARISH OF SOUTHAM 

 
REPORT OF THE LEAD COMMISSIONER; COMMUNITIES & INFRASTRUCTURE  

 
 

1. PURPOSE OF REPORT 
 

To consider the following application: 
 
Parish: Southam  
 

 Name of Applicant: Mr Thornley, Cleeve Ramblers Group  
  

Date of Application: 25 May 2018 
 
Statutory Qualifying period: August 1990-2010 
 
Landowners: Unregistered. 
 

2. RECOMMENDATIONS OF THE CASE OFFICER 
 
(a) That an order be made to add a length of public bridleway to the Definitive Map of 
     Public Rights of Way along Bentley Lane between points A-B 
 
(b) That an order be made to delete a length of Public Bridleway ASM25 from the  

Definitive Map of Public Rights of Way between points A-B (currently located in the 
adjacent field).  

 
3. RESOURCE IMPLICATIONS 
 

  Average staff cost in taking an application to the Committee- £5,000. 
 Cost of advertising Order in the local press, which has to be done twice, is approximately 

£500 per notice. 
 In addition, the County Council is responsible for meeting the costs of any Public Inquiry 

associated with the application. 
 If the application were successful, the path would become maintainable at the public 

expense. 
  
4. SUSTAINABILITY & EQUALITY IMPLICATIONS 

 
 No sustainability implications have been identified.  
 

5. DEPARTMENTAL CONTACT 
 

Jaci Harris, Asset Data Officer M.I.P.R.O.W (Definitive Map), Highway Authority.   
Telephone Gloucester (01452) 328981 

 E-mail: jaci.harris@gloucestershire.gov.uk  
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6.  

STATUTORY AUTHORITY 
 

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
specified in sub section [3].  Any person may make an application to the authority for a 
Definitive Map Modification Order on the occurrence of an ‘event’ under section 53(3)(a) 
(b) or (c).  The County Council is obliged to determine any such application that satisfies 
the required submission criteria in accordance with schedule 14 of the Act.  
 
 Section 53(3)(c)(i) relates to the discovery by the Authority of evidence that shows that a 
right of way that is not shown on the map and statement subsists, or is reasonably alleged 
to subsist, over land in the area to which the map relates. 
 
Section 53 (3)(c)(iii) relates to the discovery that there is no public right of way over land 
shown in the map and statement as a highway of any description, or any other particulars 
contained in the map and statement require modification. 
 
 Section 56(1)(a) of the Wildlife and Countryside Act 1981 states that where the Definitive 
Map shows a bridleway, the map shall be conclusive evidence that there was at the 
relevant date a highway as shown on the map and that the public had thereover at that 
date a right of way on foot and a right of way on horseback or leading a horse. 
 

 HIGHWAYS ACT 1980 - Section 31: Dedication of a way as highway presumed after 
public use of 20 years. 

 
a) Where a way over any land…has been actually enjoyed by the public as of right and 

without interruption for a full period of 20 years, the way is deemed to have been 
dedicated as a highway unless there is sufficient evidence that there was no intention 
during that period to dedicate it. 
 

b) The period of 20 years…is to be calculated retrospectively from the date when the right 
of the public to use the way is brought into question, whether by a notice…or 
otherwise. 

 
 PRESUMED DEDICATION AT COMMON LAW 

 
Use of a way by the public without secrecy, force or permission of the landowner may give 
rise to an inference that the landowner intended to dedicate that way as a highway 
appropriate to that use, unless there is sufficient evidence to the contrary. Unlike 
dedication under S.31 Highways Act 1980, there is no automatic presumption of 
dedication after 20 years of public use, and the burden of proving the inference lies with 
the claimant. There is no minimum period of use, and the amount of user which is 
sufficient to imply the intention to dedicate will vary according to the particular 
circumstances of the case. Any inference rests on the assumption that the landowner 
knew of and acquiesced in public use. 
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REPORT  
 
7. DESCRIPTION OF PATH 
 
7.1 A location map at scale 1:15,000 is attached (GCC1) showing the position of the claimed 

bridleway at Southam. The path lies east of Southam and approximately 4km/ 2.5miles 
north east of the centre of Cheltenham. The area of interest lies within Ordnance Survey 
Grid Square SO9725. 

7.2 A plan, appended (GCC2) shows the claimed path (red box) in the context of the 
surrounding area. The Definitive Map (legal record of public rights of way) locates the first 
133m section of Public Bridleway ASM25 between Southam Road and the end of the 
property, ‘Bentleys’, in the field south of and abutting Bentley Lane. The bridleway then 
returns to Bentley Lane and extends beyond the boundary with Cleeve Common 
(coloured pink) to join Public Bridleways ASM74 and ASM44 south of Nutterswood.  This 
report will make reference to Southam Lane (class 3 Road) Wickfield Lane, Rising Sun 
Lane, Lye Lane and Sunset Lane (all class 4 roads) and Ashleigh Lane (class 5 road).      
 

7.3 Photos of the claimed path are held along with the Order Plan as (GCC3).  The claimed 
way is described as follows; the path starts at a point marked A at its junction with the 
B4632 Southam Road, opposite one of the gates to the Ellenborough Hotel (previously 
Southam de la Bere & site of Oriel School). There is a signpost with 2 green iron sign 
arms. The first states ‘Public Bridle Road – Cleeve Common ¾’. The second states ‘Public 
Footpath Prestbury 1½’. The section of Bentley Lane subject to this report has an overall 
width of 9m, comprised of a 3m wide tarmac path with 3m wide verges to each side. An 
electrically operated wooden double door driveway gate sits approximately 12m from the 
junction of the Lane with Southam Road.  A brick column and section of wall is found to 
the left of the gate (with Southam Road behind) and a brick column and section of wooden 
post and rail fencing is found to the right. On this column there is a sign saying “Private”.  
This prevents access to the Lane. Beyond the gate, Bentley Lane continues for 
approximately 58 metres as a tarmac path at which point the drive to the property, 
Bentleys, deviates from the Lane.  Bentley Lane/ the claimed path continues in a northerly 
direction as a padded track with a stone wall and trees on the left and a tree lined 
hedgerow on the right. After a further 63 metres Bentley Lane/ the claimed path becomes 
co-existent with Public Bridleway ASM25 at a point marked B on the Order Plan.  A 
second similar sign arm pointing back towards Southam stating ‘Public Bridle Road- 
Southam ¾’ is located adjacent to the field gate at the point that ASM25 joins ASM44 & 
ASM74 as shown on GCC2.  

 
8. BACKGROUND 

 
8.1 On 9 March 2017, Martin Thornley, Footpath Secretary to the Cleeve Group of the 

Ramblers Association contacted GCC to ask that an apparent anomaly found on the legal 
record affecting the first 133 metres of Public Bridleway ASM25, be addressed.  A brief 
examination of the alleged anomaly indicated a drafting error on the Definitive Map.  
 

8.2 Anomaly; All but the first 133 metres (approx.)  of Public Bridleway ASM25 is shown on the 
Definitive Map (1:10,560 scale) co-existent with Bentley Lane. The first 133 metres 
however is shown in the field abutting the Lane. The Written Statement however, records 
Public Bridleway ASM25 as starting opposite Southam-de-la-Bere Lodge, within field parcel 
No. 52 (Bentley Lane) as shown on the 25”:1 mile 1923 OS Map. The Lane is shown 
running between solid boundaries with a physical feature across it separating it from 
Cleeve Common (field parcel No.83).  An investigation into this anomaly can be found in 
paras 11.21-11.39 of this report.  A copy of the Definitive Map, Written Statement and the 
25”:1 mile 1923 OS Map is held at (GCC4).   
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8.3 An application to Land Registry shows that Bentley Lane is un-registered. Mr & Mrs 
O’Connor purchased two plots of land; GR167426 & GR129164 in November 2007.  
Neither registration includes any part of the Lane or provides an easement for taking motor 
vehicles along it to reach their land. However, in March 2007, Gillanders Solicitors, acting 
on behalf of predecessors in title, requested a license from Gloucestershire County Council 
to permit their clients and any successors in title to “obtain vehicular access to and from 
The Firs, Bentley Lane……over and across the Bridleway” (paragraph 1.4).  The licence 
was approved and signed on 23 April 2007 and entered into the Local Land Charge 
Register held by Tewkesbury Borough Council on 26 April 2007.   A copy of this licence is 
held as a background paper.  
 

8.4 An application to Tewkesbury Borough Council, stamped 08/ 3700, was made by Mr & Mrs 
O’Connor on 17 March 2008 for the Erection of a Replacement Dwelling.  Permission was 
granted on 2 June 2008. The associated documentation shows that there were 5 
constraints, one of which was ASM25; Bridle path. The accompanying Design and Access 
Statement by SF Planning Ltd states in paragraph 1.1 (Location and Context) “The Firs is 
located on the western slope of Cleeve Hill, with views across the Severn Vale towards the 
Malvern Hills. The property is approached along Bentley Lane, where it becomes a 
bridleway inaccessible to vehicles at the point of access into the application site”. The point 
of access to the site as shown on the application is the point where the drive diverges from 
Bentley Lane.  A copy of the planning application is held as a background paper.  

 
8.5 The Case Officer met Mr & Mrs O’Connor on 23 March 2017 at their property, Bentleys.  

The latter stated that they asked Mary King, the Public Rights of Way Officer for 
Tewkesbury District whether Bentley Lane carried a public right of way and as a 
consequence would the highway authority maintain it.  They received the response that the 
Definitive Map showed the first part of Public Bridleway ASM25 in the adjacent field and not 
along Bentley Lane and the highway authority would not therefore maintain it. As a 
consequence, Mr O’Connor surfaced the first 65m of the Lane over which he accessed his 
property, Bentleys. He planted a hedge, cleared a ditch and installed electric gates across 
the Lane effectively preventing all public access.  He also installed a fence to screen the 
property from members of the public and later applied for retrospective planning which was 
denied although the fence remains in situ. There is no written record of this conversation 
and Mary King no longer works for the authority. 

 
8.6 Reliance may be placed by the owners of the gates on the ad medium filum (centreline 

presumption) at common law but this would not address the complete obstruction of 
Bentley Lane by the double gates. 
 

8.7 The Case Officer explained the anomaly as set out in para 8.2 of this report and referred to 
the Inclosure Award 1847, Tithe Map 1841 and Inland Revenue Map c.1910, all of which 
show the physical representation of an un-numbered track, excluded from abutting 
hereditaments (all of which were in the same ownership during each process). On the 
balance of probability, the documentary evidence was considered sufficient to evidence 
public highway rights along the whole of Bentley Lane. The meeting resulted in an 
inspection of the claimed path and a discussion with regard to the re-positioning of the 
driveway gates. The Case Officer suggested that the most expedient way to resolve the 
matter was to process a Diversion Order under the provision of s119 Highways Act 1980.  
A letter was sent to the O’Connors the following day confirming the points discussed and 
giving the assurance that the Order would not be made for a few weeks allowing them time 
to seek legal advice.   
 

8.8 No representation was received from or on behalf of the O’Connors and therefore a S119 
Public Path Diversion Order was made on 12 April and published on 20 April 2017.   
Following receipt of an objection to the Order by Mr & Mrs O’Connor, dated 16 May 2017, 
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the matter was submitted on 1 September 2017 to the Secretary of State for confirmation 
by the Planning Inspectorate.  On 11 May 2018, the Planning Inspectorate returned the 
Order refusing to confirm it on the basis that the test of expediency had not been met and 
the issues with regard to the anomaly were outside the remit of s119 Highways Act 1980.  
A copy of the Order and the Inspector’s decision is held as a background paper.   

 
8.9 A Definitive Map Modification Order application was received from Mr Thornley of the 

Cleeve Ramblers Group on 25 May 2018.  The application is to “correct the error on the 
Definitive Map to confirm the historic true route of ASM25 along the Lane as shown 
between points A and B on the attached map”. The application plan shows the bridleway 
to be added by a broken red line.  Form 3 certifies that notification of the application was 
served upon Shetland Hotels, Mr & Mrs Beaty of The Oaks and Mr & Mrs O’Connor of 
Bentleys on the same day.  In view of the fact that the land over which Bentley Lane runs 
is unregistered, a Form 2 addressed to ‘Owners and occupiers’ was posted at each end of 
the path on 27 September 2018.  The application and plan is held as a background paper.    

 
9. CONSULTATIONS 

 
9.1 The following adjacent landowners, organisations and councils were consulted by letter or 

email on the 5 June 2018 regarding the application; - Shetland Hotels Ltd, Mr & Mrs 
Beaty, Mr & Mrs O’Connor, Cleeve Board of Conservators, Tewkesbury BC, Southam 
Parish Council, County Councillor Wilson, The Open Spaces Society, The Ramblers’ 
Association, Cycling Groups, Cotswold Carriage Driving Association, The British Horse 
Society and The Byways & Bridleways Trust. They were asked to respond by 6 July 2018.  

 
9.2 Southam Parish Council was the only agency to respond.  They responded by email on 15 

July to say “The Parish Council considered at its July 2018 meeting the Modification Order 
Application for the addition of a length of public bridleway to the Lane, Southam. The 
Council is aware that this part of the Lane has historically been used on a regular basis by 
residents, both for recreation and dog walking and was also used by the local hunt. The 
Council therefore supports this application for the additional length of bridleway” (GCC5).   

10. LANDOWNER’S RESPONSE 

Mr O’Connor, the owner of Bentleys, responded on 26 June 2018. His response can be 
read in full at (GCC6).  He stated; “The route of the current Public Bridleway ASM25 in the 
field adjacent to the Lane is the preferred route chosen by the general public (excluding 
Cleeve Ramblers) and has been used for many years prior to Gloucestershire County 
Council erecting a post and wire fence along its boundary (Case Officer’s note; Shetland 
Hotels Ltd, owners of The Ellenborough Hotel, carried out this work). I am aware that this 
order relates to the historic use of the path and not the condition or preference to another”. 
However the existing path has been the route used for access to Cleeve Common as the 
Lane was impassable due to the lack of maintenance to hedges, trees and erosion of the 
surface. I have spoken to many people offering to provide evidence that this is indeed the 
case”… “Furthermore the application has not been applied for in the correct manner as I 
have yet to receive “Form 2” as detailed in ‘How to Apply’” (as detailed in the guidelines 
issued by GCC on processing DMMOs). With regard to the latter administrative point, a 
copy of Form 2, which had been posted through the letter box of Bentleys by the applicant, 
Mr Thornley, was emailed to Mr O’Connor on 27 June 2018.      
 

11.      DOCUMENTARY EVIDENCE 

11.1 Under Section 32 of the Highways Act 1980, when determining whether a way has or has 
not been dedicated as a highway, or the date on which such dedication, if any, took place, 
shall take into consideration any map, plan or history of the locality or other relevant 
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document which is tendered in evidence, and shall give such weight thereto as the court 
or tribunal considers justified in the circumstances, including the antiquity of the tendered 
document, the status of the person by whom and the purpose for which it was made or 
compiled, and the custody in which it has been kept and from which it is produced.   

 
11.2 The County Archivist has examined sources in the Gloucestershire County Record Office 

to see if this path is marked in any way and has identified other sources which might be 
useful in establishing the status of any right of way along this route.  These sources have 
then been checked and added to by the Case Officer.  

 
11.3 Documents examined in date order: 

 
11.4 Southam Estate Map; c.1570. (MPC 1/82)   

The original coloured map, produced on vellum, is held at the National Archives.  A 
photograph is attached.  For clarity, a black and white copy is also attached.  The purpose 
of this map and the surveyor is unknown but in addition to showing the properties; Delabere 
House, The Queens Manor House (now Pigeon House) and the original route of Southam 
Road, west of Delabere House pre 1796 diversion, it also shows the similar physical 
representations of Bentley Lane and Sunset Lane to the east of Delabere House. No 
physical features are shown preventing access to the road network of the time (GCC7).  
 

11.5 1796 Diversion Order of the new Turnpike Road from Winchcombe to Cheltenham  
 
The 1796 Order Plan shows the diversion of the old Winchcombe to Cheltenham turnpike 
road (Southam Road) from the west to the east side of Southam House (Southam de la 
Bere).  Bentley Lane is shown opposite the entrance to the property.  The Lane is not 
depicted with the same colour as the turnpike road but is shown to have a similar width as 
the existing highway network at the time (GCC8).  

 
11.6 Ordnance Survey 1811 2”:1 mile Pen & Ink on Paper Drawing by Robert Dawson 

(Tewkesbury OSD173) British Library online 
 

Robert Dawson was appointed a first-class draughtsman on formation of the Royal Corps 
of Military Surveyors and Draughtsmen, a corps of warrant officers under the Board of 
Ordnance, with headquarters in the Tower of London. A government mandate was issued 
to map the whole country in response to military needs during the Napoleonic wars.    
Critical communication routes such as roads and rivers were to be shown clearly and 
accurately.  Preliminary drawings were made at a scale of six inches to one mile for areas 
of particular military significance, down to two inches to one mile elsewhere.  Back in the 
Tower of London, copies of the drawings were prepared at the scale of one inch to one 
mile.  From these, copper plates were engraved for printing. The British Library possesses 
351 of the original preliminary drawings made by the surveyors between the 1780s and 
1840 – one of which is the 1811 drawing of Tewkesbury by Robert Dawson.  
 
The route of Bentley Lane is shown running between solid boundaries in a similar manner 
to Sunset Lane (class 4 road) and Southam Lane & Kayte Lane (class 3 roads).  Bentley 
Lane is also shown as access to the Nutterswood settlement, before the construction of the 
private concrete paved road from Rising Sun Lane. Unlike Ashleigh Lane, Lye Lane, Rising 
Sun Lane and Wickfield Lane (GCC2), none of which are depicted, Bentley Lane is clearly 
shown connecting with the common which may be attributed to the fact that quarries were 
located near the top of the bridleway leading from Bentley Lane and may have been the 
access for transporting the quarried stone. This is an assumption but it is clear that the 
surveyor considered Bentley Lane to be a significantly important track at this time (GCC9). 
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11.7 Ordnance Survey 1st edition 1”:1 mile 1817 (Published at the Tower of London)  
This is a colour washed first edition 1”:1mile map “engraved at the Drawing Room in the 
Tower under the Direction of Col. Mudge”….”Published 14 August 1817” from the pen and 
ink drawings of the Royal Corps of Military Surveyors and Draughtsmen as referred to in 
para 11.6 above. The claimed route/ Bentley Lane is shown running between solid 
boundaries with no barriers preventing free access to the existing highway network in a 
similar manner to Wickfield Lane, Rising Sun Lane, Sunset Lane (class 4 roads) Ashleigh 
Lane (class 5 road) Southam Lane and Kaytes Lane (both class 3 roads).  Bentley Lane is 
shown continuing to and across Cleeve Common and serving as access to the 
Nutterswood settlement (GCC10). 
 

11.8 Bryant Map 1824  
 

Andrew Bryant’s 1824 Map of Gloucestershire was drawn from an original survey. The 
“explanation” (or legend) lists “Turnpike and Mail Roads”, “Good Cross or Driving Roads” 
and “Lanes & Bridleways”.  Bryant’s map was sold to members of the public and cost 3-4 
guineas. The commercial nature of the map means that routes shown are usually public 
and publicly maintainable, unless there is strong contemporary evidence which shows that 
routes are private.   
 
The key to Bryant’s map suggests that Bentley Lane is a Lane & Bridleway.  It is shown 
coloured white running between 2 full boundaries towards Queens Wood with no barriers 
preventing free access to the main road. It is shown in a similar manner to Ashleigh Lane 
(class 5 road), Kayte Lane and Southam Lane (class 3 roads) (GCC11).  
 

11.9 Greenwood Map 1824  
 

Like Bryant’s Map 1824, Christopher Greenwood’s Map was drawn from an original survey. 
Greenwood’s map was also sold to members of the public.  The commercial nature of the 
map, as with Bryant’s Map means that the routes shown are usually public and publicly 
maintainable unless there is strong contemporary evidence which shows the route is 
private. In Hollins v Oldham (1995) a comment was made with regard to Burdett’s Map of 
1777 which identifies the same two types of road in its key as Greenwood: firstly; turnpike 
roads, which are roads that could be used upon payment of a toll, and secondly; cross 

roads. The Justice said “This map was probably produced for the benefit of wealthy 

people who wished to travel either on horseback or by means of horse and carriage…There 
is no point, it seems to me, in showing a road to such a purchaser which he did not have 
the right to use”.  
 

The claimed route is depicted by means of a pair of solid lines connecting freely with the 
wider road network in a similar manner to Southam Lane and Kayte Lane (both class 3 
roads), and Ashleigh Lane (class 5 road) and according to the key, all four fall into the 
‘cross road’ category. 
 
The Planning Inspectorate’s Advice Note No.4 states that "In modern usage, the term 
"cross road" and "crossroads" are generally taken to mean the point where two roads cross. 
However, old maps and documents may attach a different meaning to the term "cross 
road". These include “a highway running between, and joining, other highways, a byway 
and a road that joined regional centres”.   

 
In was noted in the appeal court decision of Fortune & Others v Wiltshire County Council, 
March 2012 that “the judge concluded that Greenwood’s map supported the emerging 
picture of an established thoroughfare. In our judgement the label “cross road” added 
further support” (GCC12). 
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11.10 Sale Plan of Southam Estate; dated April 1831 
 

Lord Ellenborough purchased the Southam Manor Estate in 1833 although the hand drawn 
Sale Plan is dated April 27th 1831. An extract from the Victoria County History Online – ‘A 
History of the County of Gloucester’ 1968, Vol 8, Pages 2-25 (Bishops Cleeve) which is 
held as a background paper, provides a detailed account of the history of Southam Manor 
from 1265 when it was restored to the Bohuns’ family by the Crown to the wife of Col. 
Edward Noblett, who split up and sold the land in 1922. It is noted that Mrs Noblett, (who 
inherited the Southam Estate in 1891 from Edward Richmond who in turn had inherited the 
Estate from Lord Ellenborough upon his death in 1871), retained the Manorial Rights to 
Cleeve Common at her death in 1958.   
 
The sale plan, which shows the new route of the Southam Road post the 1796 diversion, 
numbers the plots of land for sale.  Bentley Lane is shown un-numbered, having solid 
boundaries and being open to the existing highway network of the time in a manner similar 
to other known highways in the area such as Southam Road (turnpike) B4632, Southam 
Lane & Kayte Lane (class 3 roads) and Sunset Lane (class 4 road).  This map does not 
indicate that Cleeve Common was part of the land for sale but as Mrs Noblett inherited the 
Estate and it is clear that she retained the Manorial Rights until her death, we can infer that 
Lord Ellenborough held them too.  There is no barrier shown separating Bentley Lane from 
Cleeve Common and as such it could be inferred that Bentley Lane is part of the Common 
itself.  This report will show however, using contemporaneous documents drawn up under 
statute that this is not the case.  Further, in Robinson Webster (Holdings) Ltd v Agombar, 9 
April, 2001 (High Court), the High Court commented with regard to the lane subject to the 
case that “even though the parties and their predecessors in title had from time to time 
treated a lane as being privately owned, the evidence was that the lane had been 
dedicated as a public highway and was accepted as such”.  Thus if the evidence indicates 
that Bentley Lane carries highway rights, any private use by the landowner will not rebut it  
(GCC13). 
 

11.11  Bishops Cleeve, Southam, Brockhampton & Woodmancote Tithe map, 1841  
 

Although not produced to record public rights of way, Tithe Maps provide important 
evidence as to the physical existence of such paths.  The maps were drawn up under 
statutory authority by the Tithe Commissioners under the provisions contained in the Tithe 
Commutation Act of 1836 to show all cultivated land, arable and pasture, as tithe was 
payable on land producing crops.  It is unlikely that a tithe map will show public footpaths 
and bridleways as their effect on the tithe payable was likely to be insignificant.  They were 
required to show wasteland and roads, because tithe was not payable on these, although 
this is not necessarily an indication that the land was public.  Lord Denning said in Kent 
County Council v Loughlin 1975 “If a road passed over a man’s land, he would naturally 
require it to be shown so as not to pay tithe on it”. Thus a distinction is made between 
tithable and untithable land, with roads clearly marked as untithable.   
 
An 1837 amendment to the Act provided for Tithe Maps to be either first or second class. 
First class maps, being signed and sealed by the commissioners, are considered to be a 
true record of matters relating to the purposes for which the map was designed.  Second 
class maps, signed but not sealed, which failed in some, often minor way to meet the 
stringent test for first class status, are not necessarily inferior from a cartographic point of 
view.  Both first and second class maps have been accepted by the courts as evidence 
(Smith v Lister 1895).    
 

 The Bishops Cleeve, Southam, Brockhampton & Woodmancote Tithe map, 1841 is a first 
class map. The Tithe Map at the National Archives shows Bentley Lane coloured and un-
numbered in a manner consistent with other known roads in the area such as Ashleigh 
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Lane (class 5 road) and Rising Sun Lane and Sunset Lane (class 4 roads) with no barriers 
at Southam Road preventing access to the existing highway network.  A barrier is shown at 
the junction of Bentley Lane and Cleeve Common, (the latter of which is numbered 1061 
and recorded as ‘Waste Land’). The status of Bentley Lane is otherwise undefined.  It is 
shown excluded from adjacent titheable plots; 973, 974, 988 & 987 to the north and plots 
975 & 977 to the south; all within the ownership of Lord Ellenborough.  (GCC14). 

 
11.12 Bishops Cleeve Inclosure Award, 1847  
 

Richard Hall was appointed Commissioner on 6 November 1837 by Justices of the Peace 
to oversee the “inclosure of open and arable fields” at Bishops Cleeve which included the 
hamlets of Southam and Brockhampton.  Various Acts of Parliament provided the scope 
of the Commissioner’s powers and these were detailed within the Award.   
 
The Award, made under the 1801 Inclosure Act considered that the land subject to the 
inclosure of “several proprietors was intermixed and dispersed”.  The 1801 Act required 
the setting out of “the boundaries of the parishes, manors, hamlets or districts adjoining 
thereto”.  With regard to the area in which Bentley Lane is located, the award stated  “And 
that all the land that is represented and distinguished by the colour blue on the same map 
or plan shall henceforth belong and be annexed to and be considered as constituting the 
Hamlet of Southam and Brockhampton aforesaid”.   
 
A further duty was the requirement to draw up a “vellum map or plan of highways as set 
out by him, showing the allotment of land and exchanges as awarded”.  With regard to the 
setting out of highways, the award stated “In pursuance and by virtue of the several 
powers and authorities given to and invested in him in this behalf in and by the several 
Acts of Parliament hereinbefore recited …appoint the Public Carriage Roads and 
highways and the Private Roads, Drift ways, Bridleways and footpaths hereinafter 
mentioned”.   
 
In preparation of the Inclosure Award and Map, the Commissioner had to make an “exact 
and particular Survey Admeasurement Plan and Valuation of all of the lands and grounds 
to be allocated and inclosed….including messuages, cottages, orchards, gardens, 
homesteads, ancient inclosed lanes and grounds” using “acres and decimal parts of an 
acre in statute measure”.     
 
The hamlet of Southam and Brockhampton, coloured blue, was subject to pre-inclosure 
and the Award makes it clear that most of the land within it was ‘not allocated or 
exchanged’ and no new highways were set out.  This is corroborated by the Award Map 
which shows that while this area of land was part of the survey; most of the field plots, 
although numbered and recorded against a landowner’s name, did not have any acreage 
details. An Inclosure Award is conclusive evidence as to the particulars contained within it 
and the status of any pre-existing rights of way cannot be lost. An ancient lane mentioned 
in an Award will still exist along its established line because it can only be stopped up by 
Order of two Justices of the Peace.    
 
Bentley Lane is shown in a manner similar to Southam (turnpike) Road (B4632), Sunset 
Lane (class 4 road) and Ashleigh Lane (class 5 road).  They are all shown un-numbered 
and excluded from adjacent field plots by two full lines with no given width as pre-existing 
ancient lanes running across old enclosures. The status of these roads including Bentley 
Lane is undefined.  As with the Tithe Map, the claimed path along Bentley Lane runs 
between plots 973, 974, 988 & 987 to the north and plot 975 & 977 to the south; all within 
the ownership of Lord Ellenborough. The track (which does not show a barrier), runs into 
plot 1084 which is recorded as being the part of Cleeve Common which was located in 
Southam & Brockhampton (GCC15). 
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11.13 Ordnance Survey 25": 1 mile, published 1884, 1902, 1923 & 1924 6”:1mile sheets no: 
20/13.  

Ordnance Survey (OS) maps in Gloucestershire have since 1893/6 carried a disclaimer 
on their maps with regard to paths shown on maps to the effect that “the representation on 
this map of any other road, track or path is no evidence of the existence of a right of way”, 
they do provide evidence of the physical existence and extent of a way.   

 
  The 25”:1 mile, 1884 first edition map used colour to distinguish features such as 

buildings, roads and water. This map (pre 1960’s when a short section of Southam Road 
was moved from the left of Villars Farm to the right of the property), shows Southam Road 
(B4632) coloured yellow in common with other known principal roads.  Bentley Lane is 
uncoloured and its status is undefined but it is shown in a similar manner to Sunset Lane, 
(class 4 road) and Ashleigh Lane (class 5 road).  The claimed path on all four maps is 
marked by 2 full lines, has no barriers at its junction with Southam Road preventing 
access to the existing highway network and is excluded from or not braced to the adjacent 
fields.  There is a boundary feature at the junction of Bentley Lane and Cleeve Common 
and a further boundary across the driveway to the property known today as Bentleys, 
abutting Bentley Lane.  

 
 These maps all show a path annotated F.P. in the field south of and abutting Bentley Lane 

(GCC16). 
 
11.14 Inland Revenue, maps compiled under the Finance Act, 1910, based on Ordnance 

Survey 25": 1 mile, c.1902 edition, marked up by Inland Revenue c.1915, and 
reference books or files.  Map sheet 20/13.  

 
   The Finance Act 1910 provided for the levying of a tax upon the incremental value of the 

site itself.  The tax was to be paid every time the land changed hands. A Land Valuation 
Officer was appointed for each income tax parish and they were given the responsibility of 
plotting and recording every piece of land, assign every land holding a number and provide 
ownership and occupation details for valuation purposes.  The initial part of the process 
was the completion of a ‘Form 4’ by the landowner. This form asked whether the relevant 
unit of land ownership (hereditament) was subject to any public rights of way or any public 
rights of user. Information from the Form 4 was copied into Field Books in the District 
Valuation Office before the valuers went into the field to inspect and assess the 
hereditaments.   Deductions were awarded for public rights of way across land.  All private 
land including private roads were assigned an assessment number.  Valuers would have 
been extremely reluctant to show any land as a public road if it could be assessed for duty.  
Landowners and occupiers would be anxious to ensure that public rights of way were 
recorded correctly because the existence of such a way reduced the value of the land and 
thus their tax liability. The exclusion of a route from surrounding parcels was the common 
way of showing public highways.  

 
  Section 11 of the Planning Inspectorates Consistency Guidelines (2nd revision June 2008) 

says in paragraph 11.7;  “The 1910 Act required all land to be valued, but routes shown on 
the base plans which correspond to known public highways, usually vehicular, are not 
normally shown as included in the hereditaments, i.e. they will be shown uncoloured and 
unnumbered. …. So if a route in dispute is external to any numbered hereditament, there is 
a strong possibility that it was considered a public highway, normally but not necessarily 
vehicular, since footpaths and bridleways were usually dealt with by deductions recorded in 
the forms and Field Books; however, there may be other reasons to explain its exclusion”.  
   

  In his article ‘Uncoloured Roads in 1910 Finance Act Maps’ (Rights of Way Law Review 
2002), David Braham QC considers the significance of exclusion of a route from assessable 
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land.  He stated “The fact that the road is uncoloured on the map points strongly to the 
conclusion that the road was recognised as a highway at the time, but viewed in isolation, 
the fact that the road is uncoloured leaves open the question whether it was recognised as 
a public carriage road or as a lesser highway”.  

 
  In the case of Fortune & Ors v Wiltshire Council & Anor (2012), the court considered the 

weight to be attached to the finance act document which showed a disputed route having 
been excluded from claimed ownership. The judge stated “the fact that a road is shown 
uncoloured on a Finance Act Map, raises a strong possibility or points strongly towards the 
conclusion that the road in question was view as a highway”.   

 
  The physical representation of the claimed route/ Bentley Lane as shown on the Valuation 

Plan is as per the 1902 OS map;  it is shown in a similar manner to Ashleigh Lane (class 5 
road) and Sunset Lane (class 4 road); un-numbered, uncoloured and excluded from 
abutting coloured hereditaments. The fields surrounding Bentley and Sunset Lanes were all 
owned by Mrs E.M. Noblett, who at this time owned Southam Estate.  Bentley Lane is 
shown excluded from plots 395, 385, 398 & 386 to the north and 484 to the south and is 
also shown excluded by means of a barrier from hereditament 780; Cleeve Common.  No 
reference is made to the Lane in any of the field book entries held at the National Archives 
for these hereditaments.  A reduction of tax for ‘Public Rights of Way or User’ was claimed 
for hereditaments 398 and 484 abutting Bentley Lane which the Valuation Maps show paths 
crossing but not for 395, 385 or 386.   

 
  Sunset Lane (class 4 road) crosses hereditament 395 which as previously stated, received 

no reduction in tax for ‘Public Rights of Way or user’.  Sunset Lane then runs for a distance 
between but excluded from hereditaments 426 and 398.  Neither reference Sunset Lane 
and there is no reduction in tax for plot 426.   

 
  Hereditament 780; Cleeve Common records a reduction in tax against ‘Right of Common’ 

only (GCC17).   
 
  The Finance Act compiled under statute and which was in the public domain indicates that 

the landowner considered Bentley Lane, uncoloured, un-numbered and excluded from the 
adjacent hereditaments with no recorded deduction of tax, whether in her direct ownership 
or by ad medium filum (centreline presumption), to be a public highway, possibly 
carriageway as she did Sunset Lane, which is designated today as a class 4 road.   

 
11.15 ‘From a Cotswold Height’; John Henry Garrett 1919 re-published 1988, Pg83  
 
 John Henry Garrett M.D. D.P.H. F.L.S. 1858-1946, qualified as a doctor in 1886.  He then 

studied law and qualified as a barrister in 1902.  In June 1892 he was appointed Medical 
Officer of Health for Cheltenham Borough.  Apart from scientific and technical papers, he 
wrote several books including ‘From a Cotswold Height’, which although undated, has a 
preface dated 1919, when living on Cleeve Hill (1910 to 1923).  

 
 He stated in his preface; “The greater part of the book will be found to consist of a record of 

rural excursions to which it has been sought to give a practical turn, that may be of use to 
any prospective visitor, by exact descriptions of place, scene, road or object”……”and that 
the new map of Cleeve Common (located between pages 29 & 30) that is included, upon 
which the several parts and objects of the common and neighbouring roads and footpaths 
are clearly delineated”.        

 
 An extract from page 83 describes Bentley Lane in the following way; ”Opposite the 

entrance to Southam House (Southam de-la-Bere) the open track, named Bentley Lane, 
begins to rise the slope straight up, and, being covered at first with the interlacing branches 
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of trees that grow beside it, it has the air of a charming woodland way, such as will invite 
any one of inquiring mind to ascend it, especially when it be known that it is a public road 
on to Cleeve Common”.  An extract from this book is held as a background paper.   

 
11.16 Map of Cleeve Common & Neighbouring Lands – SR86/ 1900GS  
  
  The Gloucestershire Archives collection contains a linen backed ‘Map of Cleeve Common & 

Neighbouring Lands’ with the year 1900 written in pencil on its reverse.  This is the ‘new map’ 
included in and referred to by John Henry Garrett in his book; From A Cotswold Height’ as 
described in Para 11.15 and which he considered to be highly accurate.  The map shows part of 
the Cheltenham & District Light Railway’s electric tramway service which operated between the 
years of 1901 & 1930.  There is no key to this map but it does usefully show the boundary to 
Cleeve Common (drawn with a continuous thick black line) annotated ‘Enclosing Wall of 
Common’ and the structures located at each access point with it. The physical representation of 
Bentley Lane with regard to its width, the solid boundaries to each side and the fact that it is 
open to Southam Road, is similar to the depiction of Sunset Lane (class 4 road) which continues 
as a footpath and has ‘stile’ annotated at it’s boundary with the common, Ashleigh Lane (class 5 
road), Lye Lane, Wickfield Lane and Rising Sun Lane (class 4 roads) which like Bentley Lane, 
all have a gate at their junction with the common. An extract from the Multi-Agency Geographic 
Information for the Countryside (MAGIC) shows that the boundary to Cleeve Common today is 
unchanged and does not encompass Bentley Lane (GCC18). 

 
11.17 Sales Particulars 1922 – Land Agents, Bruton Knowles on behalf of Mrs Noblett  
 
 Lord Ellenborough purchased the Southam Estate in 1833.  On his death in 1871, the 

estate was settled on Edward Richmond, who on his death in 1891 passed the estate to 
Mrs Noblett. The Estate was split up and offered for sale in 1922 by Land Agents, Bruton 
Knowles.  The Sales particulars include a coloured map of the various Lots to be sold 
including Lot 60 which was ‘The Valuable Manorial Rights on Cleeve Common’.  Bentley 
Lane is un-numbered and excluded from the adjacent Lots 24, 27 & 32.  As with the 1831 
Sales Particulars (para 11.10), no barrier is shown between Bentley Lane and Cleeve 
Common. We have seen however from the Tithe Map, Finance Act Map, ‘The Map of 
Cleeve Common and Neighbouring Lands’ and modern maps that Bentley Lane was not 
considered to be part of Cleeve Common and the boundary was clearly marked by a gate.  
Further it should be noted that Bentley Lane is not referenced in the Sales Particulars for 
Lot 60. We cannot state whether Bentley Lane was part of the Southam Estate or not 
(whether directly or by ad medium filum (centreline presumption)) but its width would make 
Bentley Lane a useful droving road to the Common and also possibly, a route for 
transporting quarried stone from the Common.  Roads on this map are coloured brown but 
Bentley Lane is shown, like Ashleigh Lane (class 5 road) uncoloured (GCC19).   

 
11.18 Maps deposited with County Planning Officer under Rights of Way Act, 1932 1, 3. 
  Nothing relevant 
  
11.19 Southam Parish Council Minute Books; 1933 -1970. P396a 
 
  Prior to 1894 when the Local Government Act transferred responsibility for the maintenance 

of public highways to Rural District Councils, such responsibility generally belonged to the 
parish.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  

 
  Gloucestershire Archives holds the original minutes for Southam Parish Council. They show 

that Southam Parish Council (SPC), Cheltenham Rural District (CRD), departments within 
Gloucestershire County Council (GCC), landowners, land agents and a solicitor 
representing the owners of The Bungalow (replaced by The Firs and latterly Bentleys) 
considered the whole of Bentley Lane to be a public bridle road.  There is no indication in 



 13 

the numerous entries relating to the Lane (for which it had its own sub-heading) over the 37 
years between 1933 to 1970, that the first part of the bridle road started anywhere other 
than in the Lane itself. Extracts from the minute book entries, under the sub-heading 
Bentley Lane are included in this report.  They are also held as background papers.  The 
entries directly relating to the claimed path are highlighted and some are corroborated by 
documents from CRD and GCC.  The entries show;   

 SPC directly sought the removal of obstructions affecting the free passage along the 
Lane.  Examples of this include;  
 

o Pg 197;- 11 May 1933, “Letter of May 5 was read from Cleeve Common 
Conservators stating that this lane is very badly overgrown with bushes and 
asking the Parish Council to do what they can in the matter. On the suggestion 
of Mr Brassington, the clerk was instructed to write to Mr J.E.Whittaker, owner of 
the land on one side, and to Messrs Bruton, Knowles & Co, agents for Southam 
Estate, landowners on the other side, asking them to have obstructions 
removed”.  There is no record of any dispute regarding the status of Bentley 
Lane and the requests were complied with.   
 

o Pg 16;- 12 April 1944, “Miss Ratcliff reported that Bentley Lane was obstructed 
by an erection to keep in a horse reported to belong to Jim Brown. The Clerk 
was instructed to write to him asking for its removal”,  

 

 SPC regularly reported issues concerning Bentley Lane to and liaised with CRD and 
GCC over their resolution (Under the Local Government Act 1929, responsibility for 
minor public roads passed from rural district councils to county councils). Extracts of the 
minutes, entered under sub-heading “Bentley Lane” which illustrate this include;    
 

a) Pg 78;- 7 November 1949, “on the proposition of Mr Edwards seconded by Mr 
Williams, it was resolved that the clerk approach the County Council with regard 
to the cutting back of the hedges in Bentley Lane”  

 
b) Pg 86;- 18 September 1950, “The Clerk reported that the hedge in Bentley Lane 

had been cut back but that the surface was very bad owning to the weather and 
its very frequent use for horse back riding. Some discussion took place as to the 
possibility of the re-surfacing of this lane by the County Council and the clerk 
reported that the council had done all of the re-surfacing work that they were 
prepared to undertake at present.  It was decided that it was too expensive a 
matter to be undertaken by the parish council and it was therefore resolved to 
take no action at present”.    

 
c) Minutes affecting claimed path; Pg 99;- 11 May 1965, “The Clerk was 

instructed to take up again with the RDC the question of the notice saying 
“private” and the erection of stone pillars”.   

 
Pg 106;- the minutes of 7 July 1965 under Matters before Cheltenham RDC;  
The Chairman reported on matters before the RDC as follows; -  Bentley Lane- 
“Prosecution had been authorised for the obstruction off Bentley Lane, but 
deferred pending the outcome of further correspondence”.  
 
Pg 108, 8 September 1965;-  “The Chairman reported that the Cheltenham 
RDC had received a letter from the solicitors to the occupier of The Bungalow 
stating that he had no intention of obstructing the public right of way. The clerk 
reported that the RDC suggested the erection of a signpost”. 
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d) Minutes affecting the claimed path; Pg 112/ 113;- 12 October 1965, under 
sub-heading ‘Signposting of public footpaths and bridle roads’;- “The council 
met Mr R.G.Lane and Mr A.J.Drake,  the chairman and secretary respectively of 
the local branch of the Rambler’s Association, about the provision of signposts 
for public footpaths and bridle roads in the parish under the bequest made by 
the late Herbert Lucas Bradbury. The Ramblers Association were arranging for 
the allocation of signs and the parish would qualify for 10. The Association 
hoped that the council would themselves provide signposts to supplement these 
under the powers given by statute. Signs provided under the bequest would be 
installed pursuant to an agreement which transferred them to the council, who 
would then be responsible for maintenance, insurance and replacement. The 
positions noted by the Ramblers Association were noted and approved. It was 
decided to accept the offer of 10 signs on these terms”. 

 
Pg 113;- Following immediately after the discussion re the Bradbury Bequest 
under sub-heading ‘Lye Lane and Bentley Lane’ it is recorded;- “These public 
bridle roads were again considered, residents of Lye lane expressing their 
views and re-counting matters complained of. The residents of Lye Lane would 
pay for a sign of the type proposed by then Ramblers Association. It was 
decided to erect a suitable sign to indicate the public rights for each lane, and to 
accept re-imbursement for the one in Lye Lane”.   

 
Pg 119;- 8 December 1965, under sub-heading ‘Signposting of public footpaths 
and bridle roads’;- “The Clerk submitted quotations from the Royal Label 
Factory, Stratford upon Avon for signs suitable for Lye Lane and Bentley Lane.  
He was instructed to confer with the Divisional Surveyor about positioning and 
then order accordingly” 
 
A corroboratory letter held in GCCs files dated 9 August 1965 from Cheltenham 
RDC to GCC was found with regard to “complaints about alleged obstruction to 
the bridleway along Bentley Lane and a notice which had been erected at the 
junction of the lane with the main road, which it was considered might deter the 
exercise of the public right. These matters have now been dealt with but the 
Finance and General Purposes Committee considered that it would be of 
benefit to the public if a signpost is erected at the junction of the lane with the 
main road indicating the existence of this public right of way along the lane.  As 
it was understood by the Committee that the Ramblers Association were 
intending to erect a signpost indicating this bridleway, we wrote to their local 
secretary, asking whether they would be prepared to do this at a fairly early 
date”.   
 
Pg 159;- 8 November 1966; under the sub-heading, ‘Account for payment’ – 
states; “Account for payment was passed as follows; Gloucestershire County 
Council – erection of bridle road signs - £4.4.9”.  

  
e) Pg 158;- 8 November 1966; ‘Bentley Lane - drainage’; “It was decided to 

contribute £25.10.0d (50%) to the cost of the drainage works to be carried out 
by the County Council to the public bridle road in Bentley Lane”.  

 
f) Minutes affecting the claimed path; Pg 170;- 10 January 1967; ‘Bentley Lane 

encroachment’; “Mr A.J.Organ referred to an apparent encroachment in Bentley 
Lane and the Chairman undertook to discuss it with the RDC Surveyors”. 
 
Pg 181;- “It was considered that the wall and various other works carried out in 
Bentley Lane constituted an encroachment on the public right of way and that 
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the County Council should be informed accordingly”. This can be cross- 
referenced to a letter and map dated 7 June 1967 from SPC to GCC, with 
regard to this alleged encroachment. The map showed the area of concern 
adjacent to The Bungalow.     
Pg 184;- 11 July 1967; “The County Surveyor had written to state that in his 
view there was not an encroachment in Bentley Lane, arising out of the erection 
of a wall”.   

 
g) Minutes signed off in July 1968 state ”A suggestion from the County Surveyor 

that drainage works estimated to cost £50.0.0d should be undertaken to deal 
with the water. Logged position of the lane starting about 40yds above The 
Bungalow, was approved. The Parish Council to contribute £25.0.0d”. 

 
h) Pg 250;- 14 October 1969; “The clerk reported that the County Council had 

started to do some general clearing, drainage work and laying scarified material 
in Bentley Lane on the 9 October as previously arranged”. 

 

 SPC similarly considered that Lye Lane and Ashleigh Lane were also bridle roads and 
contributed to their maintenance as shown in the following extracts;  

 
 

i) Pg 99:- 13 November 1950, under the sub heading’ Lye Lane’, states “The 
question of this lane was discussed at considerable length …….The Clerk read 
extracts from the minutes dealing with the question of Lye Lane and covering a 
period commencing in May 1896 and ending in November 1902 which indicated 
that attempts have been made from time to time to interfere with the public 
rights over this lane …..It was decided that Lye Lane was a bridle path and had 
been used as such for at least 50 years”. 
 

j) Pg 201;- 9 April 1968 under sub heading ‘Public Bridle Road, Ashleigh Lane’, 
“The clerk reported on a reply from the County surveyor about the condition of 
Ashleigh Lane, indication that work to the surface would be carried out”.     

 
k) An extract, signed off on 9 July 1968 under the subheading ‘Ashleigh Lane’ 

states “The chairman reported that he had received another complaint about the 
state of the surface of the bridle road, Ashleigh Lane and the clerk was 
instructed to report it to the County Surveyor and press for quick action to re-
instate the surface”.  

 
l) A letter found in GCC’s records dated 28 August 1986 from Southam Parish 

Council to the County Surveyor which advised that the former agreed to 
contribute “50% of the cost of the stone laid on Ashleigh Land and Lye Lane”.  

 

 SPC claimed the whole route of Bentley Lane in 1950 as a public bridleway under the 
National Parks and Access to the Countryside Act 1949.  Paragraph 11.21 of this report 
onwards, outlines this process.  The claim for the Lane, which was accompanied by a map 
marking the Lane as the route referred to is as follows; “A bridle path opposite to the Lodge 
of “Delabere” leading straight up the hill (and known as Bentley Lane) to the “3 Sisters 
Trees” between Bridge Hay and Queens Wood, and proceeding to Huddlestones Table and 
joining path No.33, also branching south just beyond Huddlestones Table and proceeding 
to the Parish Boundary”.   
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11.20 County & District Council’s correspondence; 
   
  Correspondence between the years 1965 and 1987 between GCC departments, CRD and 

SPC corroborates Southam Parish Council’s minutes. The public agencies investigated 
complaints, shared maintenance costs & authorised voluntary work parties to assist with 
the maintenance of Bentley Lane. The entries (a - i) relate to the section of claimed 
path as opposed to the length of Public Bridleway ASM25 officially recorded on the legal 
record as being located in Bentley Lane. Those entries relating to the claimed path which 
include a plan are held as GCC20.  The rest are held as background papers to this report:  

 
a) 6 October 1966; letter headed ‘Bridle Road ASM25 (Bentley Lane) Southam’; Mr 

Smith owner of The Bungalow (replaced by The Firs & latterly Bentleys) raised 
concerns via the Surveyor and Chief Public Health Inspector regarding “trees 
verging this bridle-road being dangerous and the fact that vehicles are using this 
right of way”.   
 
19 October 1966, GCC stated in response, “vehicles being driven by members of 
the public along the bridle road would appear to be a matter for the police”. 
 
4 November 1966;- Gloucestershire Constabulary considered “that the fact that 
the Highways Authority have metalled the entrance to this road has encouraged 
the use of it by motorists and we wonder whether the words “Bridle Road” further 
do so. We suggest the replacement of Bridle Road by Bridleway …and that a sign 
prohibiting vehicles other than those requiring access be erected at the entrance 
to the lane”.   
 

b) March 1968;- Mr Smith again contacted GCC about vehicular traffic along Bentley 
Lane thus causing damage to surface.  
 
22 March 1968;- GCC responded that Bentley Lane is “a bridle road and not one 
upon which there is any public right for wheeled traffic”.   
 

c) 26 June 1970; Solicitors acting for Mr Smith, raised concerns with SPC regarding 
the “condition of the surface of Bentley Lane which affords the only means of 
access to and egress from his home”.  

 
7 August 1970;- At SPC’s meeting, they considered that “So far from contributing 
to the expense of the work to improve the lower part of the benefit of Mr Smith, the 
council considers that the manner in which vehicles of his, under his direction, are 
cutting up part of the bridleway should be investigated by the County Council … 
because this damage to the lane may eventually make its passage difficult for 
pedestrians and equestrians”.   
 
22 September 1970:- GCC responded to Mr Smith’s solicitors stating “the 
bridleway was in existence long before your client’s bungalow ….. neither… the 
highway Authority....nor SPC have powers to contribute to the making up of bridle-
ways to a standard higher than that which is necessary for pedestrians and 
equestrians”… the onus of maintaining to vehicular standard rests with the person 
in whom the vehicular rights are vested” .  
  

d) 7 April 1987; following an investigation by the County Surveyor that “Mr Goodison, 
The Firs, Bentley Lane, is building a bungalow in the area of X marked on the 
attached plan.  He has spread stone and sand on the bridleway between Y and 
the A46…Building materials have also been dumped in the area of Y thus partially 
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obstructing the bridleway. He is to remove the obstructions”. The plan attached 
indicates the section of path running alongside The Firs, previously The Bungalow.  
 
7 April 1987:- letter from the County Surveyor to Mr Goodison states “…please 
ensure that this bridleway is not obstructed by building materials etc. ….Your 
request to improve the bridleway is noted but as the surface is vested in the 
control of this Council as Highway Authority you must obtain our agreement before 
any work is carried out”.  

e) 14 February 1967:- Letter from Divisional Surveyor states “As Mr Detheridge 
points out the lower part of the land, ie just above The Bungalow, is somewhat 
waterlogged.  This is caused chiefly by horses…..To improve matters….I propose 
to put a load or two of scarified material on this wet clay patch as soon as I have 
this sort of material available”.   

 
f) 14 June 1977; a letter from the Cleeve Common Board of Conservators: “….it was 

pointed out that the lower reaches of Bentley Lane, Southam, which is a classified 
road, are completely obstructed”.    

 
g) 27 April 1981; an internal memo and map from the County to Divisional Surveyor 

regarding a complaint by Mr & Mrs J Wright of the De La Bere Riding School, 
which stated ….”there are two very wet areas in the vicinity of points A and B on 
the attached plan”…  “this bridleway would of course, be very useful for the riding 
school, and …anxious that ponies should not have to travel further than is 
absolutely necessary along the A46”. The plan indicates the section of claimed 
path.  

 
18 August 1981;- an internal memo from the Divisional Surveyor to the County 
Surveyor; “Further to your memorandum of 27 April I consider that it would cost in 
excess of £500-£600 to clear Bentley Lane of its under/ over growth and return it to 
the standard of a bridleway….”  
 
27 August 1981:- The County Surveyor to SPC “I am advised that it will cost in the 
region of £500-£600 to clear the growth and return it to the standard of a 
bridleway. In accordance with the usual policy adopted in this county, I should be 
pleased to know if your council would be prepared to contribute 50% of the cost 
….in exercise of their powers under the Highways Act 1980”. 

 
h) 8 March 1984; a letter and map from SPC to the County Surveyor with regard to 

the Gloucester Vale Conservation Volunteers;- “The portion of the Lane indicated 
in red on the attached plan is exceedingly wet, probably as a result of water 
…..situated at point X on the plan…. This will necessitate putting a pipe under the 
surface of the Lane between points A and B, and therefore the enquiry is as to 
whether your Department could install such a pipe on a rechargeable basis….it is 
known that scarified material is not easy to come by but would it be possible to 
earmark a supply for spreading in Bentley Lane?“. The plan indicates the section 
of claimed path.    

 
18 October 1984; a letter from the County Surveyor to SPC advising that “….36 
tonnes of planings have been transported to the site and spread on the bridleway 
and the drainage work has been carried out. The cost of the haulage and pipes 
and the hire of a dumper was £240.00 and I should be glad to know if your council 
would be willing to contribute 50% towards this cost…” 
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17 November 1984:- SPC to the County Surveyor with regard to ‘Bridleway 
ASM25 –Bentley Lane’ – “The Council will pay 50% of the £240.00 expended on 
works to the lane” 

 
i) Work sheets & mileage expenses paid by the County Surveyor pertaining to the 

claimed section of Bentley Lane path;  
 
A Ramblers Association Annual Expenses (Mileage) Claim dated 25 January 1980 
to the County Surveyor for their voluntary work parties. One of the entries is 
Bentley Lane and the plan accompanying the claim, which has the corresponding 
dates marked on it shows that the section improved was the claimed path subject 
to this report. This documentation is corroborated by Mr Hallin in his PPEF, found 
in paragraph 12.26 of this report in which he notes the corresponding dates and 
confirms that his travel costs were re-imbursed by Gloucestershire County Council.   
 
A letter from the Ramblers Association dated 23 February 1983 with associated 
plan detailing works to be carried out on Bentley Lane by a voluntary work party.  
The Annual Expenses (Mileage) Claim dated 16 November 1983 to the County 
Surveyor includes the corresponding month that the work was carried out in and 
details the corresponding work as noted in the letter.  
 

j) Further maintenance work pertaining to Bentley Lane, include; A letter dated 8 
May 1964 from Mrs Bellamy of Oriel School (Southam Delabere) 1947-1972, 
which had stables for the use of its pupils, wrote to Mr Drake Hon. Secretary to the 
Ramblers Association with regard to the state of Bentley Lane “For a number of 
years after we came to Southam, we were able to take the girls for walks up the 
lane to Cleeve Hill, and also to ride that way, but recently it has become so boggy 
and overgrown, that it is impassable to walkers and horse riders. In consequence, 
if we wish to get up on to the hill, we have to go either to Prestbury, and so up Mill 
Lane or Noverton Lane, or else up to the Rising Sun. We shall be most grateful if 
you can do anything to get this “Right of Way” usable again”.  Bentley Lane was 
cleared by the Ramblers in March 1965.  
 

k) Gloucestershire County Council authorised the clearance of Bentley Lane by the 
Ramblers Association in 1966 for which SPC contributed 50% of the cost.   
 
GCC carried out drainage work themselves in 1968 for which SPC contributed 
50% of the cost.    
 
Worksheets authorising work carried out by the Manpower Services Commission 
on Bentley Lane on 18 August 1983, 5 July 1944, 16 July 1984 & 17 August 1984.  
 
A Task Log Sheet for the financial year 1983/ 84 details that Bentley Lane was 
improved in August 1983 by the British Trust for Conservation Volunteers.   

 
11.21 County Surveyor: papers relating to survey of footpaths under National Parks and 

Access to Countryside Act, 1949 (“NPACA 1949”). 

 An anomaly between the Definitive Map and the Written Statement appears to have 
occurred during the process leading to the creation of the legal record of public rights of 
way carried out under the NPACA49.   

 Under this legislation, all highway authorities were required to draw up a Definitive Map 
and Statement which together would form the legal record of public rights of way.  
Gloucestershire County Council initially provided parish councils with Ordnance Survey 
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6”:1 mile, 1924 edition maps to record their local public path networks.  The returned 
documents are referred to as ‘Original Submissions’.  Southam Parish Council’s original 
submission included two written reports along with the map.  The first report under a 
covering letter dated 5 January 1951 records that “a meeting convened in accordance 
with the Act was held on 13 October 1950 at which the footpaths etc. scheduled herein 
and numbered in accordance with the map of the parish were considered and approved 
as public rights of way to be retained, except where otherwise indicated in the following 
report”. A photocopy of Southam Parish Council’s original submission is shown as 
(GCC21).   

11.22 To understand the anomaly, it is important to note the descriptions of 3 paths claimed by 
the parish council as part of their original submission.  
 

 Path No6, coloured magenta, is the path under discussion which is clearly shown 
running along the Lane.  Please note the thickness of the line for the first 150m.  
The key included in the report indicates that this was considered to be a bridleway.  
This path was later re-numbered by the County Surveyor, as ASM25. The written 
description of Route No6 is as follows “A bridle path opposite to the Lodge of 
“Delabere” leading straight up the hill (and known as Bentley Lane) to the “3 
Sisters Trees” between Bridge Hay and Queens Wood, and proceeding to 
Huddlestones Table and joining path No.33, also branching south just beyond 
Huddlestones Table and proceeding to the Parish Boundary”.   
 

 Path 18a, which was re-numbered ASM29, was coloured green on the original 
submission map which the key in the report indicated was a footpath and was 
described as follows; “From Bentley Lane just west of a point marked “Tank” on the 
map, crossing the fields in a south easterly direction following the edge of Queens 
Wood towards Shaw Green Lane and passing over the Parish boundary at a point 
marked “R.D”.  (There is no trace of any stile or gate at the commencement of this 
path and it appears to be dis-used as regards the first few hundred yards until it 
reaches the edge of Queens Wood).  Mr Denley (who farms this land) says that the 
section from Bentley Lane to the edge of Queens Wood is never used, there now 
being no stile, and wishes it to be diverted to a point further east up Bentley Lane 
(marked G.P.) alongside the field hedge to join 18(a), i.e. path No:46. The Parish 
Meeting agreed”.  There is no reference to the footpath running parallel to Bentley 
Lane in the field abutting it, as shown on the Ordnance Survey Maps (GCC16) 
which extended to Southam Road.  
 

 Path 46 which was re-numbered ASM32, and then by legal order was subsumed by 
ASM29 was coloured green on the original submission map, which the key denoted 
as a footpath and described as follows; - “the path referred to in 18(a) from Bentley 
Lane – Path: No6 – at point marked G.P. to path No: 18(a) at the eastern edge of 
Queens Wood”. 

 
11.23 The letter of 5 January 1951 included a list of paths which the Parish wished to close.   No.6 

was not included but part of No18(a) was. The second ‘further’ report stated “The section of 
No.18a from Bentley Lane No.6 to the point where it is joined by path No.46 is obviously 
unused. There is no stile etc. (see my first report) and it should be omitted as No’s 6 and 46 
provide perfectly good alternatives”. Again there is no reference to the footpath parallel to 
but in the field abutting Bentley Lane which extends to Southam Road. There was however 
a notation in pencil against this entry which said “Evidence for inclusion, on 6” OS as short 
cut” (referring to the route in the field parallel to but in the field abutting Bentley Lane as 
shown on the OS Maps (GCC16)).   
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11.24 The surveys once completed were sent to the Divisional Surveyor’s Office at the County 
Council where officers would examine the returned maps, making queries and seeking 
clarification where necessary before publishing the Draft Map. Southam Parish Council’s 
Original Submission has a layer of tracing paper sellotaped to it on which the existing roads, 
some of which were claimed by the parish as footpaths or bridleways, are annotated.  The 
paths claimed by the parish, including those roads, have been traced and re-numbered.   
The Original Submission with the tracing paper attached is available for Councillors 
to inspect during the presentation of this report.  

 
11.25 The next stage of the process called for the highway authority to collate the original 

submissions and produce a ‘Draft Map’ which would be made subject to public consultation 
(produced 3 December 1952). An extract from the Southam Draft Map and Written 
Statement is attached (GCC22).  The numbering of the paths and the colouring of them has 
been changed and although footpath No.18(a) (now ASM29 and coloured magenta) was 
listed by the parish council as a path to be omitted, the handwritten note with regard to it 
being a ‘short cut’ as detailed in paragraph 11.23 perhaps explains why it was retained and 
shown leaving bridleway No.6 (now ASM25 and coloured green).  Further, although there is 
no record of any objection with regard to the route of public bridleway No.6 (ASM25) along 
the Lane, it would appear that the drafting error occurred at this point because the 
draughtsman depicted the first part of the bridleway, in the adjacent field (field parcel No.36) 
following the physical representation of the track to Southam Road (as shown on the OS 
maps and described in paragraph 11.23).  However the Written Statement drawn up to 
accompany the Draft Map clearly describes the bridleway (the Lane) starting at the B4632 
and running along field parcel number 52.    
 

11.26 This report points to the fact that this is not the only drafting error found on the Southam 
Draft Map - Public Bridleway ASM25 is recorded on the Written Statement as joining 
footpath ASM26 but the map shows it joining footpath ASM74 and also the route of ASM32 
is shown on the map crossing field No.36, whereas the Written Statement records this path 
crossing parcel No.83 (common land).   

 
11.27 An objection by Land Agents, Bruton Knowles and Co, on behalf of L.T & R. Vowles 

(Freeholds Ltd) was made on 21 March 1953 with regard to the inclusion of a number of 
footpaths in the parish of Southam on the Draft Map.  One of these was the section of 
ASM29 as shown A-B on their accompanying plan.  This route includes the section of 
bridleway ASM25 which was erroneously marked in the adjacent field to the Lane.  They 
also objected to ASM32, shown as B-C on the same plan.  However a comment was made 
under sub-heading, ‘Information’ which said “FP.ASM.29 (part) – This footpath was 
submitted by the Parish Council and is shown as a footpath on the 1924 Edition of the O.S. 
Map. According to the parish council the path has not been used for many years and is not 
discernable on the ground. They do not seem unduly worried about the particular section 
objected to of ASM.29 so long as they have an outlet onto the Lane, which could be 
achieved by the retention of ASM.32 which is not shown on the O.S. Maps”.  At the end of 
the letter of objection, there are hand written comments in pencil, one of which was “29 -NW 
of junction with new 32 to be omitted”.  It is apparent that the landowner and his agent 
considered that access was provided along the whole of Bentley Lane which explains their 
compromise (GCC23).   
 

11.28 The following paragraphs 11.29-11.38 detail the objection process and the 
documents pertaining to paragraphs 11.29–11.35 are held as background papers to 
this report.  
 

11.29 A survey of ASM32 was carried out on 29 March 1955 by Mr Henry Gittings, the Clerk to 
Southam Parish Council.  The form used was entitled Right of Way Form - ‘Questions to be 
answered by persons complaining of obstruction or denial of a Public Rights of Way’.  
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Information supplied clarified; Q5 - that the objection was by Bruton Knowles on behalf of 
L.T & .R.Vowles. Q12- ASM32 was described as “a diversion of ASM29 (which has not 
been used for many years and is not discernable now).  It connects 29 to 25”.  It was further 
noted in answer to Q15 - “This is the present continuation of 29 into 25. It is a shorter route 
and avoids crossing the corner of the field as it keeps to the edge of the wood” and in 
answer to Q19 - “Ordnance Survey shows the old path (Section of 29 from Queens Wood to 
Bentley Lane ASM25) which has not been used for many years & on which there is also no 
stile onto ASM25”.  
 

11.30 A letter dated 2 April 1955 from Mr Henry Gittings, Clerk of Southam Parish Council to the 
County Surveyor, entitled “National Parks and Access to the Countryside Act 1949. Public 
Rights of Way. Parish of Southam”, referred to the list of objections provided by the County 
Surveyor.  The letter addressed the public footpaths only and stated with regard to ASM32, 
“My council consider that these should be retained. Right of Way forms in respect thereof 
are enclosed”.  With regard to ASM29, he wrote “My Council claims that this should be 
retained to the point where it joins ASM32 as otherwise there is no outlet into Bentley Lane 
(ASM25)” .  
 

11.31 Mr W.G. Milne QC, a Barrister-at-Law and an Acting County Justice, was appointed to hear 
the representations and objections made to the County Council in connection with the 
Footpath Survey and to submit his recommendations.   
 

11.32 A signed copy of Mr Milne’s recommendations, date stamped by the County Surveyor’s 
Department, 29 August 1955, under letter dated 1 September 1955 from the County 
Surveyors Office was received with the advice that the recommendations would be “placed 
before the Highways Committee on 5th September”.  One of the objections heard was 
“Objection No.20 by Messrs Bruton Knowles on behalf of L.T & R. Vowles (Freeholds) Ltd”.  
Mr Milne stated “These were objections to the paths in and around Queens Wood. There 
was a great deal of evidence in this objection, and what difficulties did arise came from the 
fact that Queens Wood  had no gamekeeper, or timber warden, since before the war, and a 
great deal of liberty has been taken by the public in this area within the last fifteen years. 
However, this does not create public rights. So abundantly helped by all the older 
witnesses, I can fairly confidently recommend that;-  
 

 ASM.31 will be deleted 

 ASM.29 be deleted at north end from the point where it joins ASM.32.  

 ASM.32 to be shown from the point where ASM.29 joins common land, north and 
east of Bentley Lane.  

 ASM.30 to remain 

 ASM.28 to remain”. 
 

11.33 Two copies of the Highways Committee Report dated 5 September 1955 were found.  One, 
date stamped by the County Surveyors Department 31 August 1955, was signed by W.G. 
Milne QC.  The other, un-signed and not date stamped, has a handwritten signed note in 
red ink at the top of the report,  stating “This report was ADOPTED by the Highways 
Committee on 5th September 1955”.  They record that on Thursday July 14 1955, objections 
were heard by Mr Milne at the offices of Cheltenham Rural District Council.   One of those 
objections was No 20. by Messrs L.T. & R. Vowles .        

 
11.34 A letter, dated 28th September 1955, from the Clerk to the County Council, to Messrs 

Bruton, Knowles & Co, and copied to Cheltenham Rural District Council, the County 
Surveyor & H. J. Gittings Esq, Clerk to Southam Parish Council,  with the heading “National 
Parks & Access to the Countryside Act 1949- Mr John Denley, Southam”, stated In 
pursuance of Section 29(3) of the above mentioned Act and with reference to my letter of 
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the 29th June 1955, I hereby give you notice that the County Council have formally 
determined to modify the particulars contained in the Draft Map  in the following manner;-  

 

 ASM.31 be deleted from the Draft Map  

 ASM.29 be deleted at the north end from the point where it joins ASM.32  

 ASM.32 to be shown from the point where ASM.29 joins common land, north and 
east to Bentley Lane.  

 ASM.30 & 28 remain as shown on the Draft Map”.  
 

11.35 An extract of the London Gazette, dated 25 September 1956, includes the following in 
formation; Map No.23 – Delete north section of footpath ASM29 from ASM32 to bridle road 
ASM25, Bentley Lane and amend the statement accordingly.  
 

11.36 The Written Statement indicates that part of ASM29 was subsequently deleted at the next 
stage of the process which was the Provisional Map and Statement (produced 1964).  The 
Location has been changed from starting “East of Southam-de-la-Bere” to “North of N.W. 
corner of Queen’s Wood”. Field parcel No.36 has been removed from the record and the 
County Surveyor has noted in the column ‘Particulars as to position, width, limitations or 
conditions as in the opinion of the authority it is expedient to record’; “Submitted by parish 
council. Path part realigned following hearing of an objection by landowner. Highways 
Committee 5.9.55. Part shown as FP. On 6”O.S’s Glos. 20 & 27. Edition of 1924. 
Remainder on Common Land” (GCC24).  The entry relating to ASM32 has been removed 
and the comment added “Re-aligned and incorporated in ASM29”.  ASM25 is un-changed 
and still recorded as crossing field parcel Nos 52 & 83.  

 
11.37 The Provisional Map shows that part of ASM29, from the junction of the previous ASM32 

(now part of ASM29) to the Lane, has been removed. The section of ASM29 (previously 
numbered ASM32) has been moved to its correct alignment across field parcel 83 (common 
land).  The Provisional Map however continued to show part of Public Bridleway ASM25 in 
the field abutting the Lane. 
 

11.38 The Provisional Map was made subject to consultation by landowners/ representatives only 
before the final stage which was the Definitive Map (GCC4).  It is suggested that the route 
of Public Bridleway ASM25 was never in dispute and therefore the drafting error of the first 
part of ASM25 on the Draft Map was not identified and thus copied onto all subsequent 
maps.   
 

11.39 AA Guide book – 50 Walks in Gloucestershire   
 

The walking guide, ’50 Walks in Gloucestershire’ was researched and written by Chris 
Knowles and produced by AA Publishing. Walk 31 in this book guides walkers to follow a 
route along Bentley Lane.  A copy is held as GCC25.  
 
Chris Knowles, who died in 2017, was the founder of ‘Cotswold Journey’s’ and from the 
1990’s was a freelance walking correspondent for the Gloucestershire Echo newspaper.  
He has written several books on the Cotswolds, and was the founder in 1993 of ‘Cotswold 
Walking Holidays’, a business that was sold in 2011. Chris researched and devised many 
of what have become classic village to village walking routes – the Cotswold Ring, the 
Heart of the Cotswolds, the Cotswold, and the South Cotswold Ring.  
 
Mrs Knowles supplied a Public Path Evidence Form, which is considered under part 12 of 
this report; ‘USER EVIDENCE’. During a telephone conversation however of 25 September 
2018, Mrs Knowles, who lives at Nutters Wood, advised the Case Officer that her husband 
and she picked up visitors staying at Southam de la Bere (latterly Ellenborough Hotel) and 
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took them on guided walks via the most direct path; Bentley Lane, across Cleeve Common 
to Winchcombe. They also left route notes at the hotel for people to walk in the area 
themselves.  
 
Whilst the inclusion of this guidance in the book does not verify the status of Bentley Lane, 
the directions to walkers to follow Bentley Lane being contained in a national commercially 
available guidebook, written by a knowledgeable local author and published by the AA, will 
no doubt have encouraged many walkers to follow the route.  It is reasonable to conclude 
that from the date of publication, 2002, walkers regularly, as instructed by the guidebook, 
used the claimed path/ Bentley Lane unchallenged as a public route. 
 

11.40 DOCUMENTARY EVIDENCE CONCLUSIONS 
 

11.41 Before considering a claim of presumed dedication under s31 Highways Act 1980, this 
report has considered the documentary evidence associated with the application at 
common law for which evidence of a highway relies on being able to show that the way has 
been dedicated by a landowner and accepted by the public. 

 
11.42 The documentary evidence has come from many diverse and independent sources.  Like a 

jigsaw however, the status of Bentley Lane can only be properly determined when all 
pieces of evidence are evaluated together.    
 

11.43 Documents drawn up under statutory authority, in the public domain, thus having a 
considered evidential weight, such as the 1841 Tithe Map (first class) and the 1910 Finance 
Act Map show Bentley Lane as un-numbered, excluded from surrounding hereditaments 
which were all in the same ownership and coloured in a manner similar to other known 
highways in the area.  Case law has shown that the depiction of the route as shown on the 
Finance Act Valuation Plan provides a strong inference of a public highway.  It could also be 
suggested that the Bishops Cleeve Inclosure Award, 1847, which depicts Bentley Lane in a 
similar manner to other known highways in the area such as Sunset Lane, Ashleigh Lane, 
Southam lane and Southam Road corroborates the Finance Act, in that it shows these 
lanes as pre-existing ancient lanes running across old enclosures.  
 

11.44 The physical representation of the path known today as Bentley Lane can be dated back to 
c.1570. Ordnance Survey, commercial map makers & publishers such as Bryant and 
Greenwood and respected modern writers such as lawyer/ doctor, John Henry Garrett 
(1919) and Chris Knowles (2002) knew and used Bentley Lane, commercially promoted 
their maps, books and leaflets to the public and consistently showed it in a manner similar 
to other known roads in the area running between solid boundaries with no barriers at 
Southam Road preventing access to the existing highway network.      
 

11.45 The submissions of four solicitors, two of whom represented predecessors in title to the 
land abutting Bentley Lane, currently owned by Mr & Mrs O’Connor;- one of whom 
represented Mr Smith (The Bungalow) and warded off a prosecution authorised by 
Cheltenham Rural District in 1965 for obstructing the bridleway and the other representing 
Mr Brown (The Firs) requesting a motor vehicle license to drive over Bentley Lane to reach 
the property in 2007.  A third, Mr J.H. Garrett, who lived on Cleeve Common for 13 years 
and promoted the use of Bentley Lane to the public and a fourth, Mr Detheridge, who lived 
in Sunset Lane and was clerk to Southam Parish Council for 27.5 years.  
 

11.46 Issues relating to Bentley Lane were raised on such a regular basis that it had its own sub-
heading in the Southam Parish Council minute books over a period of 37 years from 1933 – 
1970. These minutes clearly show that the parish, rural district and county council by their 
actions considered the claimed path to be a public bridle road wholly located in Bentley 
Lane. Some of these minutes are corroborated by correspondence and work sheets of 
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GCC and RBD which have associated plans, clearly identifying the section of claimed path. 
These include;- the discussions regarding the signposting of Bentley Lane which would be 
installed “pursuant to an agreement which transferred them to the council, who would then 
be responsible for maintenance”, insurance and replacement, the letters from Mr Smith, 
owner of The Bungalow, with regard to the vehicular use of Bentley Lane, the minutes of 
1965 which record the obstruction of the Lane in the vicinity of The Bungalow by a ‘private’ 
sign and stone pillars which almost resulted in prosecution by Cheltenham Rural District, 
the obstruction of Bentley Lane by the landowner constructing The Firs, who was advised 
that “as the surface is vested in the control of this Council as Highway Authority you must 
obtain our agreement before any work is carried out”, and the work of voluntary groups 
such as the Ramblers Association, British Trust for Conservation Volunteers and the 
Manpower Services Commission whose work was authorised by and whose expenses were 
re-imbursed by GCC.   

 
11.47 Southam Parish Council claimed the whole of Bentley Lane as a public bridleway during the 

National Parks & Access to the Countryside Act 1949 process. They were diligent in their 
efforts to record their public rights of way network.  They surveyed disputed paths and 
submitted 2 comprehensive reports on the claimed paths.  There can be no ambiguity about 
their claim. The claimed path was described and named as follows “A bridle path opposite 
to the Lodge of “Delabere” leading straight up the hill (and known as Bentley Lane) to the “3 
Sisters Trees”. There were no objections to Bentley Lane’s inclusion at any stage. The 
wholly separate path as shown on Ordnance Survey 25”;1 mile maps, running parallel to 
Bentley Lane in the adjacent field was not claimed.  For some unrecorded reason, the 
Divisional Surveyor located the first 133 metres of Public Bridleway ASM25 in the adjacent 
field.  This report suggests that this was an error by the draughtsman from the movement of 
the tracing paper overlay which was added to the original submission. The error once 
made, but not identified, was then repeated at every subsequent stage of the process.   
 

11.48 Following the principle “Once a highway, always a highway”, if the way is shown to have 
carried highway rights at any time in the past, the public’s rights will still exist today (unless 
there is evidence of formal closure).  Simple disuse of a right of way does not mean that the 
right no longer exists, just that the right is not being exercised.  Common law in this 
instance basically means that if, at some indeterminate time in the past the way had the 
reputation of a bridleway, then this status would remain today. 

 
11.49 This report suggests that there is sufficient evidence to infer dedication of the claimed 

section of Bentley Lane by a landowner at some point in the past which was clearly 
accepted by the public. 
 

12. USER EVIDENCE  
 

12.1 Section 31(1) of the Highways Act 1980 states that where a way over any land, other  
than a way of such character that use of it by the public could not give rise at 
Common Law to any presumption of dedication, has been actually enjoyed by the 
public as a right of way and without interruption for a full period of 20 years, the 
way is deemed to have been dedicated as a highway unless there is sufficient 
evidence that there was no intention during that period to dedicate it.  
 

12.2 Section 31(2) clarifies that the period of 20 years in sub-section (1) is calculated 
retrospectively from the date when the right of way is brought into question 
whether by a notice or otherwise.  

 
12.3 The presumption of dedication arises through long use by the public, unless the 

landowner can demonstrate sufficient evidence of attention of a lack of intention to 
dedicate (through overt acts directed at path users) or through interruption during the 
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relevant twenty year period, for example through periodically locking a gate and 
preventing access. It would depend on the facts of the case as to whether this is enough 
to amount to a sufficient interruption (for which Court of Appeal in Lewis v Thomas (1950) 
KB 438.   
 

12.4 The judgement R (on the application of Godmanchester Town Council) v S of S for 
Environment, Food and Rural Affairs; R (on the application of Drain) v S of S for DEFRA, 
2007 affirms that it is not the case that any evidence of a lack of intention to dedicate is 
sufficient; there has to be an overt act or acts on the part of the landowner to show the 
public at large that he has no intention to dedicate.  

 
12.5 One of the first considerations is whether a date can be established at which the public’s 

use of this claimed path was challenged or brought into question.  This allows the OMA to 
consider the prior 20 years to assess whether there is sufficient use of the path to raise a 
claim of presumed dedication.  There is no fixed method by which the public’s right is 
brought into question, though one (the erection of a notice) is expressly referred to in 
Section 31(2).  The words “or otherwise” leave the matter at large.  Lord Denning in Fairey 
v Southampton CC (1956) said “In order for the right of the public to have been brought 
into question, the landowner must challenge it by some means sufficient to bring it home 
to the public that he is challenging their right to use the way, so that they may be apprised 
of the challenge and have a reasonable opportunity of meeting it”.   
 

12.6 The methods by which the public’s right to use the way might be brought into question 
could include: the locking of a gate; putting up a notice denying the existence of a right of 
way; seeking a declaration that there is no highway over the land in question or physically 
preventing a walker from proceeding along a path.  Whatever means are employed, it 
should be sufficient “to make it likely that some of the users are made aware that the 
owner has challenged their right to use the way as a highway… The persons to whom the 
challenge has to be brought home are the users of the way.”  (Lord Dyson in R v 
Secretary of State for the Environment, Transport and the Regions ex parte Dorset CC 
(1999) 
 

12.7 There is no registered owner of any part of the Lane but Mr & Mrs O’Connor may under 
common law, rely on ‘ad medium filum’ (centreline presumption) as might Shetland Hotels 
Ltd, both of whom were notified of this application.  The public’s use of Bentley Lane/ 
claimed way was brought into question in August 2010, as captured by Google Maps, (a 
print screen of which is attached (GCC26) when agents for Mr & Mrs O’Connor, erected 
brick pillars to hold a substantial pair of electrically operated wooden driveway gates).  
The photos held (GCC3) show the gate with a brick pillar and wall to one side and a brick 
pillar with wooden post and rail fence on which a sign was attached saying “Private” to the 
other side.  
 

12.8 For the purposes of section 31 of the 1980 Highways Act therefore, the qualifying 
period of use has been taken to be 1990 to 2010. 
 

12.9 It is not essential for the path or way to have been used for the full period of 20 years by 
the same persons; the period may accrue as a result of use by different persons for 
shorter periods. Nor does it matter that the use is not continuous in the sense that it may 
not have occurred every day.   
 

12.10 The user evidence for Bentley Lane is substantial and long running. It indicates extensive, 
unchallenged public enjoyment of the route on foot and by horseback from 1945 for a 
period of up to 65 years.  41 Public Path Evidence Forms (PPEFs) have been received 
from 42 members of the public following the consultation for the DMMO. A summary of the 
user evidence can be seen at (GCC27). 
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12.11 Of the 42 individual members of the public who submitted PPEFs, 30 claimed use of the 

path over part or all of the qualifying 20 year period between 1990 and 2010 on foot.  
 

12.12 8 members of the public supplied evidence that they had used the claimed route on 
horseback over this same period. 
 

12.13 For long usage to give rise to a presumption of dedication, user must be without force, 
secrecy or permission. Use that complies with these three requirements is termed user ‘as 
of right’.  No evidence has been supplied of use by force or secrecy.  
 

12.14 The PPEFs show that 2 members of the public claimed use of Bentley Lane on horse 
back as part of the Hunt. Use of land by members of the Hunt could be considered to be 
by permission thus rebutting the claim.  Mr Cooper, Senior Master of the Cotswold Hunt 
(1999-2006) however responded to Q.8d; ‘Have you ever been given permission?’ as 
follows; “No. it was always there as a bridleway”.  This report has therefore found no 
evidence of use by permission.   
 

12.15 The route described and marked on the maps accompanying the PPEFs is consistent in 
their depiction of the claimed route.  No evidence has been provided that this use has 
been challenged in any way or of a lack of intention to dedicate prior to 2010.  The user 
evidence therefore would support a case for deemed dedication as a public bridleway. 
 

12.16 Use of Bentley Lane stopped for some when the gates were erected in 2010.  In response 
to Q.3a – ‘Usage’; Over which years have you used the path? The following people; Sally 
Nurden, Michael Bates, John Townsend, Jennifer Cooper, Robert Price, Philip & Janice 
Canning, Roy & Pauline Seymour and Robert & Kathy Bickerdike, responded with words 
to the effect ‘until the gates went up’.  Ruth Moore stated in her email of 27 July 2017 
“……I queried the fact that I was unaware of any notice or representation regarding the 
changes through Mr Kevin Wilcox who was one of the Parish Councillors at the time.  Mr 
Wilcox duly referred the matter to Mr Bob Price who was the unofficial village Footpaths 
Officer at the time. Mr Wilcox was informed by Mr Price that the matter had been 
discussed, the appropriate representations had been made and there had not been any 
challenges to the diversion of this footpath.  Mr Wilcox did not explore this matter any 
further as it was thought that this was a resolution that could not be overturned”.   It is 
likely that the Public Rights of Way Officer advised that the first 133m of the bridleway is 
legally shown on the Definitive Map in the adjacent field and not along Bentley Lane.  
 

12.17 In addition to the 41 UEFs, there were 35 representations via Southam Parish Council and 
the Ramblers Association, completed by 35 named individuals in support of the Public 
Path Diversion Order which the Planning Inspectorate declined to confirm as discussed in 
paragraph 8.8. These are held as background papers to this report.  The 35 witnesses did 
not fill in Public Path Evidence Forms so this report cannot evaluate their usage in terms 
of years but the statements do however provide evidence of their use.  Some of the 
comments are as follows;   
 

 Jeremy Organ stated in an email dated 3 August 2017 “…my family bought Manor 
Farm in 1941 and we rented the land from Bentley Lane through to Ashley 
(Ashleigh) Lane, we ran cattle on the land and used Bentley Lane to run cattle back 
down Southam Lane to the farm.  We also used Bentley Lane to ride up the 
common to check stock; the use of the lane was daily whilst stock were being 
grazed there. In later years I have used Bentley Lane to exercise our horses as the 
quickest and safest route to the common. This was heavily used by the tenants that 
we had at Manor Farm where we ran a busy livery yard”.   
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 Mrs Nurden stated on 24 July 2017 “I used the original footpath to walk my dogs, as 
mentioned in the notice from early 1980’s up until it was closed, i.e. gates were 
constructed and the footpath was diverted through the adjacent field”.   

 

 Kathryn Foster stated on 25 July 2017 “we frequently used this path when we 
moved to Southam in 1998….. I was shocked and surprised to one day discover 
that it was blocked off by gates. Saw that a path had formed in the adjoining 
meadow, and just assumed that it had (officially or unofficially) been diverted to a 
different route”  

 

 Ruth Moore stated on 27 July 2017 “I was actually using the footpath on the day 
that the gate and fence appeared to separate the pathway and create a new walk at 
the side of the field that adjoins”.     
 

 Mrs Whiting wrote “We lived in Southam from 1963 – 1995. We regularly walked 
this path which went straight up from the Hotel”.  
 

 Sally Savage stated by email dated 8 August 2017; “I have kept horses on New 
Road for 30 years and used the above bridleway at least weekly as a direct and 
safe route to Cleeve Hill prior to 2009, instead I have to hack up the main Cleeve 
Hill Road to Ashley (Ashleigh) Lane along the awful busy road. Since the bridleway 
has been obstructed by gates, the alternative route is too narrow and 
dangerous…..and it is not a safe and feasible option”.   

 

 Eileen O’Mahoney stated by email dated 25 July 2017; “I stopped using the 
bridleway when access was closed off. The alternative access to Cleeve Hill for 
horse riding then involved riding up the main road to Ashleigh or Lye Lane rather 
than just crossing it from Southam Lane. With increasing traffic, riding up the main 
road was (and remains) hazardous and resulted in a significant reduction in my 
accessing Cleeve Hill”.     

 
12.18 Two of the 41 PPEFs were supplied by Ian and Kenneth Smith, both of whom lived at The 

Bungalow (replaced by The Firs and then Bentleys) for a time with their parents.  Ian 
Smith lived at The Bungalow from 1963-1965 and thereafter until 1983, visiting his 
parents. In his UEF he stated that he considered the status of the path to be a Bridle 
Road. He wrote “When living at the property known as The Bungalow, Bentley Lane, 
1963-1965 I often worked on my vehicles and later to take my vehicles to the property to 
repair them and also to help occasionally with general maintenance of the building and 
gardens until my parents moved from the property in 1983. Whilst there I would see 
regular use of the bridle road by several people on horse back and walkers per day, 
mainly weekends and evenings in the summer month. We often took my parents dog for 
exercise on Cleeve Common by using the bridle-road which was wide enough to safely 
pass any horses or pedestrians. …. The Bridle-Road was the shortest route for the 
residents of Bishops Cleeve and Southam to visit the Cheltenham Races held on the 
common near the site of the radio masts around 1815 just a short walk from the top of the 
Bridle –Road”.  

 
12.19 Mr Kenneth Smith stated on his PPEF, “During the years my father and brother lived in 

The Bungalow in Bentley Lane, Southam, I visited them regularly. I always knew the lane 
to be a bridle road and I have seen many people, horse riders and walkers using the lane.  
I have myself many times walked up the lane from the main road to the common.  For a 
few years when I was 13-17 (1953-1957) and living in Lynworth Road, Cheltenham, 
myself and 3 friends regularly went up the lane to Queens Wood where we had a den in 
the tree.  When my father lived in the Bungalow I helped him fill in the ruts and potholes in 
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the bridle road.  On one occasion when my brother left his car in a wider part of the bridle 
road and a police officer called and ordered him to remove his car as it was obstructing 
the bridle road.  During my visits to my father I helped lay a concrete driveway from the 
edge of the bridle road to his property”.  
 

12.20 Use of Bentley Lane as noted by members of the public in their PPEFs included; walking 
dogs & riding horses. Mrs Everett also used Bentley Lane to drive cattle along it as did Mr 
Organ of Manor Farm. Their comments were made in response to Southam Parish 
Council’s consultation (for the Diversion Order) and which are part of the background 
papers as referred to in para 12.17.  
 

12.21 Mrs Detheridge supplied a PPEF but first contacted the Case officer by letter dated 19 
June 2017 and additional statement in response to the Diversion Order.  Her statement 
read “I moved to Southam in 1960 ….. and used Bentley Lane as access to Cleeve Hill 
Common. In 1962, I married and went to live at Villars, Sunset Lane. My husband, 
Kenneth Detheridge was a solicitor and Clerk to Southam Parish Council for 27.5 years. 
He had constant aggravation from Southam residents because the owner of the house at 
the foot of Bentley Lane did not want people using the lane and would actively try to stop 
them, saying it was not a public footpath and they were trespassing and looking into his 
property….. This problem was nearly always on the Southam Parish Council agenda each 
month.  I know because I typed them and did correspondence as well. Southam P.C. had 
a lot of agro from Mr Smith…. One Christmas Day he rang up my husband and said that 
there was a tree down on the footpath and what was the council going to do about it.  All 
the time we lived at Villars (1960 – 2008) we used the footpath up on to the common, 
including when we did sledging in snowy winters. It was a quick and easy route to the 
common. You could also go up Sunset Lane and over the stile but Bentley Lane was 
much more rural and pleasant.  We understood it was an ancient route onto the common 
and to the houses on the top of the common….” 
 

12.22 Mrs Detheridge’s PPEF indicates that she knew Bentley Lane from 1960 until 2008.  Hand 
written “Private” signs and stone pillars were noted at The Bungalow, which was owned by 
Mr Smith.  In response to Q.9, ‘Can you give any further particulars?’ “My husband a 
lawyer challenged the owners of The Bungalow and said that it was an ancient footpath 
onto the common – records go back to 1600s. The house owner had no right to challenge 
people using the footpath”. In an attached statement dated 29 June 2018, she stated “It 
was an ancient route used by foot passengers, horse riders and also wheeled traffic 
….Children living at Nutters Wood cottages on the common walked to an fro up and down 
Bentley Lane, each day to go to school in Southam, in School House, Southam….The 
Bungalow was a constant source of annoyance to the Parish Council…..The item was 
constantly on the agenda for Southam Parish Council.  He refused to take down the pillars 
and the “Private” sign – I think about 1965….(cross reference parish council minutes; para 
11.19c of this report). When the Ellenborough Hotel was a private school (Oriel School) 
they had a riding school in the stables and children from the school rode up onto the 
common via Bentley Lane (cross reference para 11.20i). Local walking groups would 
gather in the layby outside the Ellenborough Hotel (then the Delabere) and walk onto the 
common via Bentley Lane” (cross reference paragraph 11.40).   

 
12.23 It could be suggested that these actions of Mr Smith, also perhaps relying on the ‘ad 

medium filum’ (centreline presumption) was evidencing his lack of intention to dedicate 
the path. This cannot be the case however because his response via his lawyer in 1965 
when threatened with legal action by Cheltenham Rural District with regard to the 
installation of pillars and a ‘private’ sign, was not to dispute the status of Bentley Lane. 
Instead he stated “he had no intention of obstructing the public right of way” (paragraph 
11.19c).  The comments of Mr Smith’s sons, Ian and Kenneth, further show that there was 
no dispute with regard to the status of Bentley Lane.  
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 12.24 Mr Stewart supplied a PPEF and was involved with Public Rights of Way in Southam on a 

more official basis.  Mr Stewart made the following comments in a statement attached to 
his PPEF; 

 
  “During the years 1984-87,as a voluntary Cotswold Warden, I monitored the condition of 

local paths including Bentley Lane and on two occasions helped carry out maintenance by 
clearing vegetation and attempting to improve drainage of the surface”…… 

 
 ”As a member of the Ramblers, I was aware that a unique signpost, which still exists, 

indicates the bridleway from the main road. I believe that this was provided and erected 
by a Ramblers Work group about 1978, from the Bradbury Bequest, a sum of money 
bequeathed by a local benefactor for the provision of such signs within a radius of 
Cheltenham centre” (cross reference para 11.19d). 

 
 “Between 1987-1998, I was employed by the county council as a rights of way officer and 

walked the length of Bentley Lane and adjacent public paths as part of routine 
maintenance management”.    

 
 “I used the Lane occasionally thereafter for social walking and for a period when surveying 

and recording circular and linear walks for publication.”  
  
12.25 Similarly, Lt. Col. Ret’d Price (Bob), was Parish Footpaths Officer for Southam Parish 

Council from 1998 “to current re-routing”.  He stated in his PPEF “I was the village 
footpath officer for over 10 years, and worked directly with Mary King of the Rights of Way 
Department (at Gloucestershire County Council). During that time we never had any 
problems, except mud in winter on Bentley Lane”.  During a conversation with Bob on 27 
September 2018, he advised the Case officer that during his years as Footpaths Officer, 
he would inspect every path at least once per year and he resigned his position as 
Footpaths Officer when Mary left Gloucestershire County Council in 2012.   

 
12.26 Mr Hallin supplied a statement attached to his PPEF and made the following comments; 

“On Saturdays 26 January and 23 February 1980 (cross reference paragraph 11.20i) I 
was a member of a working party of local walkers led by the late Tony Drake, footpath 
secretary at the time and for many years of the Gloucestershire Area of the Ramblers 
Association. I still have my diary for that year showing the dates and outlining the work 
done.   

 
 Work ran for 10.00 to 15:00 on the first date and I was involved in clearing vegetation in 

Bentley Lane. We created separate sections for walkers and horse riders along part of 
Bentley Lane. Tools were lent by the British Trust for Conservation Volunteers. Work 
started at 10:00 on the second date and I helped erect a stile ….where the path crosses 
into a field just to the west of Queens Wood.   

 
 For both days, the volunteers had uninterrupted access all the way along Bentley Lane 

between the hedges to gain access to the worksites. This included carrying tools and 
materials”…… “At no stage during either of the two days did the volunteers encounter 
anything (such as locked gates, notices, obstructions or verbal notice) that stopped them 
making full use of Bentley Lane. All this work was approved by Gloucestershire County 
Council and I was re-imbursed my travel costs by them. Insurance cover was also 
provided by Gloucestershire County Council ….”    

 
12.27 Mrs Pink stated in her PPEF that she was a student at Oriel School (Southam Delabere) 

which ran from 1947–1972. She dated her use of Bentley Lane to 1955 -1965.  In answer 
to Q.3C; ‘Usage; For what purpose?’ she responded “Many times, activity with the school 
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also riding. The School had horses” (cross reference paragraph 11.20j) and in response 
to Q.9 ‘Can you give any further particulars?’ she responded “In my years of using the 
track it never had a name / title. It was known as the bridleway”.     

 
12.28  Mrs Knowles stated in her PPEF, in answer to Q.3.b; Where were you going to and from? 

“From Hotel de la Bere / Ellenborough Park to Masts”. In answer to Q.3.c; For what 
purpose? She responded “taking walkers”. Along with her husband, Christopher, she 
arranged walking parties from Southam de la Bere (Ellenborough) Hotel 5 or 6 times per 
year and took them on guided walks via the most direct path- Bentley Lane, across 
Cleeve Common to Winchcombe.  They also left route notes at the hotel for people to 
walk in the area themselves (cross reference paragraph 11.39).   

 
13. LEGAL COMMENTS AND CONCLUSIONS 

 
13.1 Paragraph 12 of Annex B of the Department of Environment Circular 2/93 states that 

before making an order the surveying authority must be satisfied that the evidence 
discovered by the Council, when considered with all other relevant evidence available, 
shows that, on the balance of probabilities, a right of way of a particular description exists. 
The relevant tests are now set out in section 4.4 of the Defra Rights of Way Circular 
1/2009, version 2 (October 2009).  
 

13.2 The issue is whether the evidence discovered by the Council, when considered with all 
other relevant evidence available, shows that, on the balance of probabilities, the 
Definitive Map and Statement require modification because a right of way which is not 
shown on the map and statement subsists, or is reasonable alleged to subsist.  Lord 
Denning J. “It must have a reasonable degree of probability, but not so high as is required 
in a criminal case.  If the evidence is such that the tribunal can say: ‘we think it more 
probable than not’, the burden is discharged, but if the probabilities are equal it is not”.      

 
13.3 This report has established that the public’s right to use Bentley Lane was challenged in 

2010 when a pair of electrically operated double gates were installed.  This provides a 20 
year qualifying period of 1990-2010 in which to consider a claim of presumed dedication.        
 

13.4 The 41 Public Path Evidence Forms supplied by 42 individual members of the public, 
collectively claim use of Bentley Lane without interruption or challenge, ‘as of right’, for a 
period of 65 years from 1945 – 2010. When considering the statutory period, an analysis 
shows that there are 7 witnesses who have used the path throughout the whole qualifying 
period of 1990 - 2010.   
 

13.5 Further analysis of the user evidence over part or all of the qualifying period shows that 30 
members of the public supplied evidence of use of the claimed route on foot. The route 
described and marked on the maps accompanying the Public Path Evidence Forms is 
consistent in their depiction of the claimed route.  No evidence has been provided that this 
use has been challenged in any way or of a lack of intention to dedicate prior to 2010.  

 
13.6 However, the use on horseback must also be considered. In total, 8 members of the    

public supplied evidence of use of the claimed route on horse back. Again the route 
described and marked on the maps accompanying the public path evidence forms is 
consistent in their depiction of the claimed route.  No evidence has been provided that this 
use has been challenged in any way or of a lack of intention to dedicate prior to 2010. 

 
13.7 The user evidence therefore would support a case for deemed dedication as a public 

bridleway.   
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13.8 The user evidence is supported by an array of independently diverse sources of 
documentary evidence, which when pieced together are considered sufficient on its own 
to infer dedication at common law of at least public bridleway status by a landowner at 
some point in the past and accepted by the public at large.    
 

13.9 On the balance of probability the user and documentary evidence shows that the section 
of Bentley Lane/ claimed path between A and B has been enjoyed by the public ‘as of 
right’, without interruption or challenge for a period far in excess of 20 years prior to 

August 2010 when the rights of the public were called into question and is therefore 

reasonably alleged to subsist. It is submitted that this section of path must now be 
protected by being recognised on the Definitive Map as public bridleway. 
 

13.10 If the foregoing conclusion is accepted, this leaves us with the question of how we 
address the section of public bridleway ASM25 ‘erroneously’ located in the field abutting 
Bentley Lane. Section 56(1) of the 1981 Wildlife and Countryside Act provides that the 
Definitive Map is conclusive evidence in law as to what it shows, without prejudice to the 
existence of other rights.  Thus, at the relevant date a right of way on foot existed as 
shown on the map. The relevant date for the Cheltenham RDC area is 1 October 1952.    

 
13.11 The Court of Appeal in R v Secretary of State for the Environment, ex parte Burrows and 

Simms (1990) held that sections 53 and 56 could be reconciled once the purpose of the 
legislation as a whole was understood.  The map was, under section 56, conclusive 
evidence of the existence of a public right of way, unless and until there was a 
modification of the map under the provisions of section 53 of the 1981 Act. 
 

13.12 Where the evidence shows that a path has not been recorded on its true line, the correct 
procedure is to make a modification order which both adds the correct route (under 
s.53(3(c)(i)) and deletes the incorrectly-recorded line (under s.53(3)(c)(iii).  In R 
(Leicestershire CC) v Secretary of State for Environment, Food and Rural Affairs (2003) 
Collins J held that ‘the only issue which the Inspector had to determine was essentially 
which was the correct route to be shown on the map’ requiring him to consider therefore 
‘both whether, in accordance with section 53(3)(c)(i), a right of way not shown subsisted, 
and also in accordance with section 53(3)(c)(iii), whether there was no public right of way 
over land shown on the map’.  

 
13.13 Trevelyan v SSETR [2001] EWCA Civ 266 concerns the need for cogent (that is logical 

and convincing) evidence to modify the Definitive Map and Statement.  The case related 
to an order to delete a bridleway from the Definitive Map.  It was held that where an 
inquiry or court had to consider whether a right of way marked on the Definitive Map 
existed, one should start with the initial presumption that it did.  If there were no evidence 
that made it reasonably arguable that such a right of way existed, it should not have been 
marked on the map.  In the absence of evidence to the contrary, it should be assumed the 
proper procedures had been followed, and therefore that such evidence existed.  When all 
the evidence had to be considered, the standard of proof required to justify a finding that 
no right of way existed was no more than the balance of probabilities.  Evidence of some 
substance had, however, to be put in the balance if it was to outweigh the initial 
presumption that a right of way existed.  Proof of a negative was seldom easy, and the 
more time that had elapsed, the more difficult would be the task of adducing the positive 
evidence that was necessary to establish that a right of way had been marked on the 
Definitive Map by mistake.  

 
13.14 When considering whether this path should be deleted from the legal record, our starting 

point is that any use of this path after its inclusion on the Definitive Map, whether rightly or 
wrongly, cannot give rise to a claim of presumed dedication under statute or inferred 



 32 

dedication at common law for the reason that by virtue of the path being shown on the 
legal record, people had a right to use it. Use therefore would be ‘by right’ and not ‘as of 
right’.  
 

13.15 The first, second and third editions of Ordnance Survey 25”: 1 mile maps record the 
physical representation of a path in the field abutting Bentley Lane which is annotated F.P. 
Ordnance Survey’s disclaimer however means that we cannot rely on this as evidence of 
highway rights. Under the Finance Act 1910, the Valuation Map shows one path across 
this field or hereditament; 484 (GCC17).  The base map is the second edition 25”;1 mile 
OS map so it has the same notation of F.P. A deduction of tax for ‘Public Rights of Way or 
User’ was made against this hereditament. As there is only one route depicted on the map 
across this hereditament, it is reasonable to infer that the reduction in tax related to this 
path.  Information in the Field Book was taken from the initial Form 4 which was provided 
by the landowner at the time, Mrs Noblett. The Field Book entry for hereditament 484 has 
the word ‘footpath’ written on it. It could be inferred therefore that the landowner 
considered that this path carried highway rights of pedestrian status.  
 

13.16 This report has shown however that a subsequent landowner, L.T. & R.Vowles, objected 
to this paths inclusion under the NPACA49 process with the result that most of it was 
removed from the legal record following a formal hearing in 1955 which was ratified by the 
Highways Committee in September of the same year (paragraph 11.32). This left the short 
section of path subject to the ‘anomaly’ in this report as the continuation of ASM25.  
 

13.17 No further evidence has been found relating to this path and it is considered that on the 
balance of probability the evidence is insufficient to infer or presume the dedication of 
highway rights along the path in the field abutting Bentley Lane.     

 
13.18 Thus the recommendations are that: 

 
 (a)That an order be made to add a length of public bridleway to the Definitive Map of 
     Public Rights of Way along Bentley Lane between points A-B 
 
(b)That an order be made to delete a length of Public Bridleway ASM25 from the 

Definitive Map of Public Rights of Way between points A-B (currently located in the 
adjacent field).  

 
14. APPENDICES 
 

1. Location Map; 1:15,000 scale 
2. Bentley Lane in its setting & Cleeve Common; 1:12000 scale 
3. Order Map; 1:1250 scale & photos 
4. Definitive Map & Written Statement  
5. Southam Parish Council’s response to consultation;15 July 2018 
6. Mr E.O’Connor’s Objection; 26 June 2018  
7. C.1570 Southam Estate Map  
8. 1796 Diversion of Southam Road 
9. 1811; 2”:1mile pen and ink Ordnance Survey drawing  
10. 1817; Ordnance Survey 1st edition 1”:1 mile 
11. 1824 Bryant Map 
12. 1824 Greenwood Map 
13. 1831 Southam Estate Sale Plan (Lord Ellenborough) 
14. 1841 Bishops Cleeve, Southam, Brockhampton & Woodmancote Tithe map (First Class) 
15. 1847 Bishops Cleeve Inclosure award 
16. 1884 & 1902 25”:1mile Ordnance Survey maps & 1924 6”:1mile OS map 
17. Finance Act Map 1910 
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18. Map of Cleeve Common & Neighbouring Lands c.1919 & Extract from MAGIC Map 2018  
19. 1922 Sales Particulars of Southam Estate (Mrs Noblett) 
20. Divisional Surveyor inspections & worksheets  
21. Original Submission 
22. Draft map 
23. Objection L.T & R.Vowles via Bruton Knowles 
24. Provisional map and amended statement 
25. 50 Walks in Gloucestershire, Chris Knowles 
26. August 2010 – Google Map photo of gate pillars on Bentley Lane being constructed 
27. Summary of Public Path Evidence Forms 1990-2010 
 


